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These synopses are intended only as aids to the reader in
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INCOME TAX

Rev. Rul. 97-15, page 42.

LIFO; price indexes, department stores. The January
1997 Bureau of Labor Statistics price indexes are
accepted for use by department stores employing the
retail inventory and last-in, first-out inventory methods
for valuing inventories for tax years ended on, or with
reference to, January 31, 1997.
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Final, temporary, and proposed regulations under sec-
tions 1060 and 338 of the Code relate to purchase
price allocations in taxable asset acquisitions and
deemed asset purchases. A public hearing on the
proposed regulations will be held on May 22, 1997.
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Final regulations under section 141 of the Code provide
the definition of private activity bonds applicable to
tax-exempt bonds issued by state and local govern-
ments.
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foundations.
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EXCISE TAX

Announcement 97-25, page 47.

Effective after March 6, 1997, the air transportation
taxes are reinstated; the tax rates on aviation fuel (other
than gasoline) and aviation gasoline are increased; and
floor stocks fuel taxes on aviation fuel (other than
gasoline) and aviation gasoline are imposed.

ADMINISTRATIVE

Rev. Proc. 97-21, page 44.

Pilot pre-submission conference procedure. This pro-
cedure provides the rules for a new pilot program under
which pre-submission conferences may be held in the
national office for matters that a district director or a
chief, appeals office, is preparing to submit for technical
advice under Rev. Proc. 97-2, 1997-1 |.R.B. 64. Rev.
Proc. 97-2 amplified.

Announcement 97-22, page 47.

Environmental clean-up costs; letter rulings. Taxpay-
ers are informed that they may now request a pre-
submission conference if they expect to file a request
for a private letter ruling under the revenue procedure
proposed in Notice 97-7, 1997-1 |.R.B. 8.



Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 141.—Private Activity Comments concerning the accuracy ofions are to the Internal Revenue Code
Bond; Qualified Bond this burden estimate and suggestions faf 1986. On June 8, 1995, the IRS held

reducing this burden should be sent t@ public hearing on the proposed regula-
T.D. 8712 the Internal Revenue Service Attn: tions. Written comments responding to

IRS Reports Clearance Officer, T:FPthe proposed regulations were received.
DEPARTMENT OF THE TREASURY Washington, DC 20024, and to th@ef- On May 31, 1996, final regulations
Internal Revenue Service fice of Management and BudgetAttn:  (FI-72—-88) were published in thEed-
26 CFR Parts 1 and 602 Desk Officer for the Department of theeral Register (61 FR 106) to provide
Treasury, Office of Information and guidance under Code section 1394 to

Definition of Private Activity Bonds Regulatory Affairs, Washington, DC address the issues relating to enterprise

AGENCY: Internal Revenue Service20503. zone facility bonds. After consideration
(IRS), Treasury. Books or records relating to collec-of all the comments, certain of the
ACTION: Final regulations. tions of information must be retained agproposed regulations under Code sec-

) ~long as their contents may become mations 141, 142, 144, 145, 147, 148, and
SUMMARY: This document contains terial in the administration of any inter-150 are adopted as revised by this
final regulations on the definition of nal revenue law. Generally, tax returnsTreasury decision. The principal revi-
private activity bonds applicable to tax-and tax return information are confiden-sions to the proposed regulations are

exempt bonds issued by state and locafal, as required by 26 U.S.C. 6103.discussed below.
governments. These final regulations re-

flect changes to the applicable law thaBackground Explanation of Provisions

Y;ﬁreeolTsadSe%r:Bg -I:gthno'(f:allggg_ M_I'_?]%eisemoval of' existing regulations for re-  certain commentators suggested that
regulations affect issuers of tax-exemp ealed sections the proposed regulations, with certain
bonds and provide needed guidance for Prior to the enactment of the Taxmodifications, be published again as
applying the private activity bond re- Reduction and Simplification Act of Proposed regulations. A number of other
strictions. 1977 (Pub. L. 95-30), sections 14icommentators suggested that the pro-

_ . . through 144 contained provisions of thePosed regulations, with certain modifica-
DATES: These regulations are effectivg o o Revenue Code of 1954 relatingions, should be promulgated as final

May 16, 1997. to the standard deduction. Sections 14fegulations to provide certainty at the

For dates of applicability of these(“Standard Deduction”), 142 (“Indi- earliest possible time. After considering
regulations, see 8§ 1.141-15, 1.141-16jduals Not Eligible for Standard De- these comments, the IRS and Treasury
1.148-6(a)(3) and 1.148-6(d)(1)(iii) ofduction”), and 144 (“Election of Stan- concluded that state and local govern-
these regulations. dard Deduction”) were repealed bymdent_issuefrs hW0U|d bengfit frolm_the

_ section 101(d)(1) of that act. Sectionadoption of the proposed regulations,
'IIZ',S(?T!:{E;LTE\RJINESRMATION CON 143 (“Determination of Marital Status”) With certain modifications made in re-
: . ger or Nancy M. . . )
Lashnits, (202) 6223980 (not a toll-free'V@s redesignated section 7703 by se@ponse to comments, as final regula-
number)j t1ic9)g61?glg)(5) ggtgei;ll')aﬁlﬁefofrm Act of tions.
ub. L. 99— . Therefore, exist- . I
SUPPLEMENTARY INFORMATION:  ing regulations §§ 1.141-1, 1'142_1A'Ie§ec;tlogne%éllil ﬁcalgggnmons and
_ 1.142-2, 1.144-1, 1.144-2, and 1.144-%' 9 PP
Paperwork Reduction Act are being removed from the Code of Replaced amounts. The proposed

The collections of information con- Federal Regulations (CFR), and regularegulations provide that the proceeds
tained in these final regulations haveion § 1.143-1 is being redesignatedaken into account under the private
been reviewed and approved by th& 1.7703-1. activity bond tests include certain re-
Office of Management and Budget inPro d Requlati placement proceeds that are reasonably
accordance with the Paperwork Reduc- posed Regulations expected to be available during the
tion Act (44 U.S.C. 3507) under control On December 30, 1994, proposedroject period.
number 1545-1451. Responses to thesegulations (FI-72-88 [1995-1 C.B. The final regulations treat replaced
collections of information are manda-859]) were published in theFederal amounts also as arising to the extent
tory. Pursuant to comments received, thRegister (59 FR 67658) to provide that the issuer reasonably expects that
collections of information have beenguidance under the Internal Revenu¢he term of the issue will be longer than
amended, but the estimated annual buode of 1986 (Code) in sections 141lis reasonably necessary for the govern-
den per respondent/recordkeeper has nfelating to private activity bonds and tomental purposes of the issue, in the
changed. gualified bonds), 142 (relating tosame manner as replacement proceeds

An agency may not conduct or spon-exempt-facility bonds), 145 (relating toarise under the arbitrage regulations un-
sor, and a person is not required taualified 501(c)(3) bonds), 147 (relatingder Code section 148. Thus, replaced
respond to, a collection of informationto other requirements applicable to ceramounts may arise under the private
unless the collection of information dis-tain private activity bonds), 148 (relatingactivity bond tests if an issuer reason-
plays a valid control number. to arbitrage), 150 (relating to change ofably expects that there will be available

The estimated average annual burdeunse), and 1394 (relating to enterprisamounts during the period that the
hours per respondent/recordkeeper: 3one facility bonds). All subsequent ref-bonds remain outstanding longer than
hours. erences in this preamble to Code semecessary for the governmental purposes
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of the issue and if those amounts ar&inally, the final regulations provide ness use. Under the proposed regula-
used for purposes that are inconsisterhat, if certain conditions are met, dispotions, economic benefit to a nongovern-
with the private activity bond tests. sitions of personal property in the ordi-mental person may be treated as private

: . o nary course of an established governbusiness use, even if the nongovernmen-
Ea.stssecnon 1.141-2 Private activity bondme_ntal program are not treated as &al person has no special legal rights to
deliberate action. use the financed property.

1. Clarification of reasonable expecta- 3. Special rule for general obligation Commentators suggested that the pri-
tions test. Under the proposed regulabond programs that finance a largesate business use test should not be met
tions the private activity bond testsnumber of separate purposes. The pramless special legal rights are provided
depend on both reasonable expectatiosed regulations provide a special exto a nongovernmental person pursuant to
as of the issue date and subsequegeption to the definition of disposition an arrangement, and that mere economic
deliberate actions of the issuer. proceeds that is intended to minimizepenefit is insufficient to give rise to

The final regulations clarify that, in the administrative burden of tracing theprivate business use.
general, the reasonable expectations tesse of proceeds of general obligation The final regulations largely adopt
is met only if the issuer reasonablybonds that finance a large number ofnese suggestions. The final regulations
expects, as of the issue date, that nprojects. Commentators suggested th@jovide, however, that, if the financed
action or event during the entire term ofthis exception should be available foryrgperty is not available for use by the
the bonds will cause either the privateother types of bonds and that fewelyeneral public, a nongovernmental per-
business tests or the private loan financeonditions should apply to the excepson may be treated as a private business
ing test to be met. The final regulationstion. user of the property based on all of the
further provide, however, that, if certain  The final regulations provide a similarfacts and circumstances, even if that
conditions are met, the period of ex-rule that is broadly stated as an exceppongovernmental person has no special
pected compliance needs to extend onlifon to the rule that a deliberate actionegg| entitlements to use of the property.
to a mandatory redemption date. Thisfter the issue date can cause an issue to
§pecia| rule is intended to accommodateneet the private activity bond tests. T.hiﬁions provide that ownership of property
issuers that reasonably expect that bonexception is intended to provide reliefy ; -

. " " S y a nongovernmental person is private
financed property may be used by nonfor “cash flow” general obligation pro- business use of that property
governmental persons during the statedrams, where issuers use the proceeds o%lC tators suagested 'that owner-
term of the issue, but have not enteredn issue for a large number of projects hi o][nmtehr_] a ugg hould be d ‘1{" d
into any arrangement with a nongovernand spend proceeds promptly. Thes? Ip for this purpose should be define
mental person that will use the propertyprograms merit special treatment in parO mean ownership for general federal
and are unable to predict the timing ofbecause they further the purposes of thgcome  tax ~purposes and that mere
that nongovernmental use. This speciarbitrage rules. olding of title to property by a nongov-
rule does not permit, however, reason- 4. When a deliberate action occurs.e.mme.ntal person shoul_d not necessarily
ably expected “recycling” of disposition The proposed regulations provide that V€ 'iS€ to private business use. Com-
proceeds because the special rule ra@eliberate action occurs on the earlier ofnentators fqrther_ suggested that certain
quires redemption of all nonqualifiedthe date the parties agree on the Consi&y§tomary financing structures that re-
bonds. eration for the new use or the date ofl'"® alnongovernrfnefntal pe(rjson to be a

2. Definition of deliberate action. The which the new use occurs. Commentagr?m'lréab owner o dlna(r;ce property
proposed regulations generally provideéors suggested that the regulation§ ould be accommo ated.
that any action within the control of anshould not treat a deliberate action as 1n€ final regulations adopt these sug-
issuer is treated as a deliberate actionccurring before the date on which newdestions.
and that, if the financed property wasprivate business use actually com- 3. Discharge of a primary legal obli-
designed differently than is reasonablymences, in part because it may not b@ation. The proposed regulations provide
necessary for the governmental purposgsssible to take a remedial action withthat the use of bond proceeds to provide
of the issuer, an action with respect talisposition proceeds before the date oRroperty that discharges a primary and
that property is treated as deliberatewhich the disposition proceeds are retnconditional legal obligation of a non-
even if it is not within the issuer’s ceived. governmental person results in private
control. Commentators suggested that The final regulations provide in gen-business use of that property.
deliberate action should be more nareral that a deliberate action occurs on Commentators suggested that this rule
rowly defined. the date the issuer enters into a bindinge deleted from the final regulations.

The final regulations make certaincontract with a nongovernmental persoMany commentators indicated that this
changes that narrow the scope of théor use of the financed property that isrule would interfere with traditional tax
deliberate action rule to minimize ad-not subject to any material contingen-assessment bond financings for govern-
ministrative burden on state and locakties. In most cases, material conditionsnental projects such as roads and side-
governments. First, the special rule foto closing a transaction that results invalks. Some commentators also indi-
property that is “designed differently” is private business use will be treated asated that certain state and local
deleted. The reasonable expectations testaterial contingencies so that this datgovernments may be required or encour-
adequately addresses the concerns wfill not occur before the date of receiptaged under state law to enter into devel-
this special rule. Second, the final reguof disposition proceeds. opment agreements with private devel-
lations clarify that an action taken by a opers that could result in private
state or local government in response t business use of governmental projects
a regulatory directive of the federal under the discharge of a primary legal
government is not a deliberate action. 1. Economic benefit as private busi-obligation rule.
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The final regulations adopt this com- A separate revenue procedure estalnr business. This approach is more con-
ment by deleting this rule. lishes safe harbors which expand theistent with the requirement in Code
4. Management contracts. The profypes of management contracts that deection 141 that any activity carried on
posed regulations provide that managéJOt result in private busm_ess use. Th|$)y a person that is not a nc_';ltural person
ment contracts other than qualified mante€venue procedure in particular permitss treated as a_trade or bu_smess activity.
agement contracts result in privat onger term management contracts foBecause the final regulatlo'ns gengrally
business use of the managed propert?.Ub"C utlllty_ facilities and systems, re- do_ not treat mere economic benefit as
axes certain of the requirements fomprivate business use, the rules for func-
Commentators suggested that th@ermitted compensation arrangementsionally and integrally related property
qualified management contract rulegng deletes the requirement that thare deleted. In light of this narrower
should be safe harbors, not substantivgsyer not control the service providerdefinition of private business use, the
rules, and that a management contract 5, Research agreements. The prospecial system improvement rules have
should give rise to private business usgosed regulations set forth bright linealso been deleted. The final regulations
only if it transfers a proprietary interestryles for determining when corporateetain the rule in the proposed regula-
in financed property to a manager that isponsored research agreements and diens that use under an arrangement that
a nongovernmental person. Commentaperative research agreements do nabnveys priority rights is not use on the
tors suggested that the permissible coryive rise to private business use. Thessame basis as the general public and
tract terms for qualified managemeniyles apply only to basic research. clarifies that an arrangement for long-
contracts should be further extended and The final regulations provide a factsterm use (defined as more than 180
that limitations on the contract termand circumstances rule, and a separatiays) is not treated as general public
based on useful life of the financedrevenue procedure establishes safe harse. The final regulations provide that
property should be deleted. In additionpors for determining when corporate-use of financed property by a nongov-
commentators suggested that contractponsored research agreements and oermental person that is not general
for incidental services, such as janitoriabperative research agreements do ng@ublic use is not necessarily private
and equipment repair services, shoul@ive rise to private business use. Thidusiness use. Under the approach taken
never give rise to private business usgevenue procedure also expands thia the final regulations, the definition of
of financed property. definition of basic research, for purposegeneral public use is significant for
The final regulations provide moreof Code section 141, to include anydetermining when economic benefit
flexible accommodation for managementriginal investigation for the advance-alone can give rise to private business
contracts that implement cost-savingnent of scientific knowledge not havinguse and for determining the permitted
“privatization” measures for state anda specific commercial objective. terms of short-term arrangements that
local governments, but continue to re- 6. Exception for general public use.are not treated as private business use.
flect the view that Congress intendedThe proposed regulations contain de- 7. Exceptions for short-term arrange-
that a management contract can givéiled quantitative rules for determiningments. The proposed regulations provide
rise to private business use even if itvhen use of financed property by athat a lease or similar arrangement that
does not in substance transfer aongovernmental person is disregardedas a term of 1 year or less and that is
leasehold or ownership interest to @ecause the nongovernmental person it renewed or renewable is generally
nongovernmental person for general fedireated as using the property as a mentdisregarded. Commentators suggested
eral income tax purposes. Thus, the finaber of the general public. The proposedhat longer term arrangements should be
regulations do not adopt the rule that aegulations also provide that use by alisregarded.
management contract gives rise to prinongovernmental person of financed The final regulations provide different
vate business use only if it transfers groperty is not treated as general publiexceptions for various short-term con-
proprietary interest to a nongovernmenuse if the property provides a significanttracts. The exceptions for short-term
tal service provider. The final regula-economic benefit to the nongovernmeneontracts are based on a hierarchy de-
tions provide that the determination oftal person because it is functionally angpending on how broadly contracts with
whether a management contract thantegrally related to other property usedhe same terms are offered to other
does not meet the qualified managemerity the nongovernmental person. users. Under this approach, a contract
contract safe harbors gives rise to pri- Commentators suggested that théhat is available to the general public
vate business use is based on all of thguantitative rules for defining generalmay have a term up to 180 days; a
facts and circumstances. In general, public use should be deleted, becauseontract not treated as general public
management contract gives rise to prithey are not sufficiently flexible to ac- use, but offered on the basis of gener-
vate business use if the compensatioocommodate the wide variety of state andlly applicable or uniformly applied
under the contract is based on nelocal government financings and be+ates, may have a term of up to 90 days;
profits. The final regulations further pro-cause they disproportionately affectand a specially negotiated contract that
vide, however, that contracts for servicesmall local governments. provides fair market value compensation
solely incidental to the primary govern- The final regulations largely deletemay have a term of up to 30 days. In
mental function or functions of a fi- the quantitative approach in the pro-each case, the exception applies only if
nanced facility do not otherwise giveposed regulations for general public usethe property is not financed for a princi-
rise to private business use under thinstead, the final regulations adopt gal purpose of providing that property
management contract rules. In additionmore qualitative test focusing onfor use by the nongovernmental person
the final regulations clarify the standardsvhether financed property is intended taentering into the contract. The final
to be applied in determining whether abe available and in fact is reasonablyegulations delete the 1-year exception
management contract is properly charaavailable for use on the same basis bfor non-renewable short-term contracts
terized as a lease. natural persons not engaged in a tradeecause the final regulations adopt a
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more flexible rule for measuring privatether, if an issuer reasonably expects opurposes as a percentage of actual use.
business use, as discussed below. the issue date that bonds will be re-This method more accurately reflects
8. Exception for temporary use bydeemed before the final maturity of theeconomic substance. The final regula-
developers. The proposed regulationssue because of a deliberate action, th#ons also clarify that, in certain cases,
provide an exception for temporary usaneasurement period ends on the reasothe determination of fair market value of
by a developer of an improvement thatbly expected date of redemption. Irprivate business use must take into
carries out an essential governmentadddition, for arrangements that result iraccount the amount of private payments
function during an initial developmentownership of financed property by afor that use.
period not exceeding 3 years. nongovernmental person, the amount . . .
Commentators suggested that therivate business use is the greatest per- Section 1.141-4 Private security or
3-year limitation on the exception is toocentage of private business use in aneayment test
short for many developments and that 4-year period. 1. Payments not directly made by
requirement that development proceed This approach of looking to the aver-private business users. The proposed
with reasonable speed should sufficeage amount of private business use oveegulations provide that payments made
The final regulations largely adoptthe expected economic life of financedwith respect to property used for a
this comment. This approach focusegroperty is more consistent with theprivate business use are taken into ac-
more on whether financed property servapproach adopted for measuring privateount under the private payment test,
ing an essential governmental functiorpayments and security, which also ireven if not made by persons that are
is transferred to a governmental persoeffect looks over the term of an issueprivate business users of proceeds. Com-
with reasonable speed than on a specifithis approach also provides issuers witlmentators suggested that payments by
time frame for development of the prop-significantly greater flexibility to spread persons that are not private business
erty benefited by the improvement. out de minimis private business use oveusers should be taken into account only
9. Exceptions for incidental use andthe term of an issue. if they can be imputed to a private
qualified improvements. The final regu- The final regulations adopt thebusiness user of proceeds.
lations remove certain conditions to eximeasurement-over-the-term rule for pri- The final regulations retain the gen-
ceptions for incidental use and qualifiedvate business use, however, only foeral rule in the proposed regulations but
improvements. purposes of determining whether an iselarify that only payments made for the
10. Measurement of private businessue has no more than the permittegheriod of private business use are taken
use. The proposed regulations generallgmount of private business use (that igpnto account. The definition of private
provide that private business use isn most cases, the 10 percent thresholdhusiness use in the final regulations
measured on an annual basis, except fdihis general approach reflects the viewarrows the application of this general
private business use of output facilitiesthat adoption of the measurement-overrule.
Commentators suggested that privatéthe-term rule for purposes other than the 2. Allocation of private payments to
business use should be measured on ae minimis rules would be unduly com-different sources of funding. The pro-
average or cumulative basis over thelex to administer and could distort theposed regulations provide that a pay-
term of an issue. economic substance. ment from a private business user of
The final regulations largely adopt the This general approach also simplifieproperty may be allocated first to repay
suggestion that private business usthe regulations by providing a singleany costs of the property paid by the
should be measured over the term of arule for measuring private business usesuer from a source other than a bor-
issue. In general, the percentage odthat applies to both output facilities androwing (“equity”). The proposed regula-
private business use of financed propether governmental facilities. The finaltions also provide, however, that, if a
erty is determined according to theregulations reflect the view that allpayment is made for property financed
average annual private business use governmental facilities generally wouldwith two or more issues (including
that property over the measurement pedenefit from more flexible private busi-issues that are not tax-exempt), the
riod. The measurement period begins oness use measurement rules. payment must be allocated among those
the later of the issue date of the issue or 11. Determining average use withinissues according to the relative amount
the date the property is placed in servican annual period. The proposed regulasf proceeds of those issues used to
and ends on the earlier of the last datdons generally provide that the averagdinance the property. Commentators gen-
of the reasonably expected economiamount of private business use within arally favored the rule permitting alloca-
life of the property or the latest maturityyear is based on the amount of timeions first to equity, but suggested that
date of any bond of the issue. Forfinanced property is actually used forthe same rule should apply to costs
certain bonds that are issued in contenprivate business use as a percentage fihanced with taxable bonds.
plation of refinancing, such as bondtotal time for all actual use, provided The final regulations provide a more
anticipation notes, the measurement pehat significant differences in fair marketgeneral facts and circumstances test for
riod is based on the final maturity datevalue of different times of use must bethe allocation of private payments that
of any bond of the refunding issue.taken into account. looks to the nexus between the private
Under an anti-abuse rule, however, if an Some commentators suggested thgtayment and both the property financed
issuer extends the term of an issue for the average amount of private businesand the source of funding. Thus, under
principal purpose of increasing the peruse should be based on a comparison tfie approach of the final regulations,
mitted amount of private business usetime of private business use to time theallocations of private payments first to
the Commissioner may determine thdinanced property is available for usegequity before other sources of funding
amount of private business use accordiot to time it is actually used. are generally permitted only to the ex-
ing to the greatest percentage of private The final regulations continue to de-tent that there is a specific nexus be-
business use in any 1-year period. Futermine private business use for certaitween the payment and a prior expendi-
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ture. The final regulations do not adopftprivate loan financing test is met if private activity bond purposes and
the recommendation that issuers also b@ore than the lesser of 5 percent of tharbitrage purposes. Commentators sug-
permitted in all cases to allocate privatéproceeds” or $5 million of “sale pro- gested that, in light of the different
payments first to repayment of taxableceeds” is used to make or finance loangurposes of the private activity bond
bonds, but treat the obligation to payto nongovernmental persons. Commentaules and the arbitrage rules, this consis-
debt service in future years under theors suggested that the definition oftency should not be required.
taxable debt as establishing a nexus tproceeds for purposes of the test should The final regulations continue the
future private payments. The final regu-be consistent. approach of the proposed regulations.
lations retain the rule that allocations of The final regulations apply the gen-Final regulations are also adopted under
private payments among issues accoraral private activity bond definition of Code section 148 clarifying that alloca-
ing to relative amounts of those source$proceeds” to both parts of the test.tions of proceeds to expenditures for
of funding that are expended on theThis approach reflects the view thatooth purposes must be made by a
property is generally appropriate, but thénvestment proceeds that are used tdefinite time (in no event later than the
final regulations provide issuers withmake or finance loans should be takemlate that rebate is, or would be, due).
more flexibility to match these alloca-into account in determining whether the 2. Other allocation rules. The pro-
tions to debt service payments assocprivate loan financing test is met. posed regulations contain detailed rules
ated with various sources of funding. 2. Requirements for the “tax assessin 8§ 1.141-1 and 1.141-6 for alloca-
3. Allocation of private security ment loan” exception. The proposedtions of proceeds and bonds, including
among issues. The proposed regulatiomggulations provide that a number ofrules for mixed use facilities and part-
provide that, for bonds other than parityspecial requirements apply to the excepaerships.
bonds, property or payments securingion in Code section 141(c)(2) from the The final regulations reserve these
more than one issue must be fullyprivate loan financing test for loans thatprovisions. The IRS and Treasury are
allocated to each issue under the privatenable the borrower to finance a governconsidering more flexible rules to ac-
security test. Commentators suggestesiental tax or assessment of generglommodate public/private partnerships.
that the rule for allocation of private application for a specific essential gov- ) )
security among issues should reasonablrnmental function. Commentators sugG- Section 1.141-7 Special rules for
reflect foreclosure and default scenariogested that these requirements woul@Utput contracts
under .the pond documents. The finalmproperly restrict traditional specia}l tax  The proposed regulations contain de-
regulations in general adopt this com-and assessment tax-exempt financing fQL;iaq rules in § 1.141-7 for determin-

ment. _ _ governmental infrastructure in SOMEng the private business use and private

4. Limitations on private security. states. payments resulting from output con-
The proposed regulations provide that In general, special state law restricy 4cts
any property that is used for a privatetions (for example, state constitutional
business use is taken into account unddimitations on issuing general obligation
the private security test if it securesbonds) should not necessarily foreclos
payment of debt service on an issuestate and local governments from accesSised by these changes, the final regula-

The final regulations provide thatto tax-exempt financing for traditional tions reserve this secfion The final
only financed property and property thatgovernmental infrastructure projects. Ac'regulations however otherWise apply to
is provided directly or indirectly by a cordingly, the final regulations relax the onds issuéd to finaﬁce output facilities
nongovernmental person that is treatecequirements for the tax assessmentf '
as a user of proceeds are taken intbond exception. The requirement that &. Section 1.141-8 $15 million limita-
account under the private security testax or assessment of general applicatiotion for output facilities

5. Exception for generally applicablebe proportionate to the benefit to the e .
taxes. The proposed regulations contaitaxpayer is deleted. Further, the defini- Clarification of computation of

specific rules for when a special agreetion of improvements that serve essennonqua“f'ed amount. The proposed

ment with respect to a generally applitial governmental functions is expandedf€gulations provide guidance on the spe-
cable tax may cause tax payments to bender the new definition, all improve- ¢ial $15 million limitation on output
treated as private payments. ments to utilities and systems that arif"‘c'l't'es of Code section 141(b)(4). The
In response to comments, the finabwned by a governmental person andn@l regulations reserve this section.
regulations are more flexible for ar-that are available for use by the genergl section 1.141-12 Remedial actions
rangements that reduce the amount qfublic serve essential governmental
tax paid and permit a wider range of taxfunctions for this purpose. In addition, 1. Remedial actions generally. The
equivalency payments. The final regulathe final regulations provide that guaranproposed regulations provide that an
tions also clarify that an impermissibletees provided by persons treated agction that causes the private business
agreement entered into by one taxpayedsorrowers in most cases will not causdests or the private loan financing test to
does not affect whether payments madtxes or assessments to fail to qualiffpe met is not treated as a deliberate
by other taxpayers are treated as genefoer the tax assessment bond exceptior@ction if the issuer takes an appropriate

ally applicable taxes. . 3 . remedial action.
F. Section 1.141-6 Allocation and ac The final regulations clarify that a

E. Section 1.141-5 Private loan financcounting rules remedial action affects only compliance

Ing test 1. Allocations of proceeds to expen-with the private activity bond rules
1. Definition of proceeds for purposesditures. The proposed regulations irrelating to use of proceeds and does not

of the private loan financing test. Thegeneral provide that proceeds must baffect compliance with rules relating to

proposed regulations provide that theallocated to expenditures consistently fosecurity or payment. This clarification is
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important for purposes of determining 4. Maturity limitations and remedial as of the issue date of the bonds.
the amount of “nonqualified bonds” actions. The proposed regulations pro€ommentators suggested that this spe-
with respect to which a remedial actionvide that an issuer cannot take advarcial limitation should be deleted because
must be taken. tage of certain favorable rules involvingthe remoteness standard is vague and
2. Relationship of disposition pro_disposition p(oceeds if t_he wei_ghted avwould require govern!'n.ental issuers to
ceeds and remedial actions. The proc_erage maturity of an issue is greateuse speplal c;aII provisions that would
. . an 120 percent of the economic life ofsubstantially increase borrowing costs.
posed regulations contain separate rul(%E ' . . .
for use of proceeds derived from the e financed property. Commentators The f|nal_ r_e_zglﬂla_tm_ns_delete the “re-
disposition of bond-financed propertysugge.Sted. that.use of this 120 percenhote possibility I|m|tat!on on use of
o g . . maturity limitation as a condition to defeasance as a remedial action. Instead,
(‘disposition proceeds™) and remedial ¢ o rapie treatment in taking remediathe final regulations permit defeasance
actions. Commentators suggested thafoions is burdensome for issuers ofis a remedial action only if the first call
the relationship between the dispositiony,ernmental bonds. date of the nonqualified bonds is not
proceeds rules and the remedial action rhq fing| regulations provide that angreater than 10 1/2 years from the issue
rules should be clarified and that, injgg e js eligible for the remedial actiondate. This limitation presents an admin-
particular, additional rules should bey,es only if the term of the issue is notistrable standard that will not unduly
provided indicating when it is appropri- snaer than is reasonably necessary fdnterfere with customary financing prac-
ate to treat an issue as financing d|spos$]e governmental purposes of the issudices of state and local governments,
tion proceeds rather than the transferreg, getermine whether the term of anwhile at the same time preventing im-
property. issue is unreasonably long, the finaproper use of defeasance as a remedial
The final regulations take the viewregulations adopt the same standard thaction for bonds that cannot be called
that, if an issuer disposes of bondis used for purposes of determiningor an extended period of time.
financed property, it is generally appro-whether replacement proceeds arise be- 7. Alternative qualifying use of a fa-
priate under Code section 141 for theause the term of an issue is unreasormility as a remedial action. The proposed
Commissioner to treat the issue as fiably long under § 1.148-1(c)(4). Thisregulations provide that alternative
nancing either the transferred propertgtandard provides that the 120 percerjualifying use of a bond-financed facil-
or the disposition proceeds. This ismaturity limitation is a safe harbor,ity is a permitted remedial action if the
because any disposition of bondrather than a requirement in all casedacility is used in a manner that meets
financed property has the potential to 5. Special rules for identifying dispo-the requirements for any type of quali-
transfer the benefits of tax-exempt fi-sition proceeds. Under the proposedied private activity bonds and the bonds
nancing to the purchaser, and the privatgegulations, many of the rules for reme-are treated as reissued as of the date of
activity bond rules extend to transacdial actions depend on identification ofthe deliberate action for purposes of the
tions that have significant potential todisposition proceeds. The final regulatax-exempt bond rules concerning use of
transfer these benefits, as well as transjons clarify how disposition proceedsbond-financed property. Commentators
actions that actually transfer these bengre to be allocated to an issue when thsuggested that for purposes of determin-
efits. As a matter of administrative con-transferred property has been financethg whether bonds that are treated as
venience, however, the final regulationsyith different sources of funding. In reissued as of the date of the deliberate
In certain cases permit an issuer tQeneral, the final regulations provideaction satisfy all of the applicable re-
choose to treat an issue as financinghat disposition proceeds should be alloguirements for qualified bonds, the rules
either the transferred property or thecated first to the outstanding bonds thatontained in Code section 146 relating
disposition proceeds, provided that cerfinanced the property (both tax-exempto volume cap and the rules contained in
tain conditions are met that protectand taxable) in proportion to the out-Code sections 55 and 57 should not
against abuse. The final regulations acstanding principal amounts of those outapply. Commentators also suggested that
cordingly treat the disposition proceedstanding bonds. Only amounts in excesthe regulations should clarify whether
rules as conditions to taking certainof these outstanding principal amountsny limitations are placed on an issuer’s
remedial actions. For example, in ordemay be allocated to other sources ofise of disposition proceeds when it
for an issue to be eligible for a remediakunding, such as equity of an issuer ochooses to use this remedial action.
action, the disposition proceeds of arponds that are no longer outstanding. The final regulations provide that, in
issue must generally be treated as pro- 6. Redemption and defeasance as rerder to qualify for this remedial action,
ceeds for purposes of the arbitrage regunedial actions. The proposed regulationan issuer must deposit any disposition
lations. generally provide that redemption andoroceeds that it receives into a yield-
3. Conditions to taking a remedialdefeasance of nonqualified bonds areestricted escrow to pay the nonqualified
action. The proposed regulations provid@ermitted remedial actions. In casedonds. This requirement is different than
that an issuer may take a remedialvhere the disposition is exclusively forthe defeasance remedial action, because
action to prevent bonds of an issue frontash, only the disposition proceeds needn issuer is permitted to leave bonds
becoming private activity bonds only if to be used to redeem or defease bondsutstanding until maturity (rather than
it made certain covenants and certificain other cases, the entire amount ofhe first call date) and is not subject to
tions on the issue date. Commentatorsonqualified bonds is required to bethe special 10 1/2-year call protection
suggested that these specific requireedeemed or defeased. The proposdionitation on the defeasance remedial
ments should be deleted because thewgulations also provide, however, thatction. Also, if an issuer chooses to use
are unnecessary in light of standardlefeasance of bonds to a date that ihis rule, it may receive compensation in
industry practice to require similar cov-more than six months from the date of anstallments and use any payments re-
enants and certifications. The final regudeliberate action is permitted only if theceived either to pay debt service or to
lations adopt this comment. possibility of a disposition was remotedeposit into a yield-restricted escrow to
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pay debt service. This requirement isvance refunded. Commentators sugers. Further, a more rigorous standard
appropriate because it establishes thgested that a deliberate action shoulfbr determining the remedial payment is
necessary nexus between the new usaeot affect the status of an advanceppropriate because the revenue proce-
and the nonqualified bonds. In effectrefunded bond under Code section 141dure is adopted in addition to all of the
the new user is treated, as far as is The final regulations provide that aremedial actions set forth in the final
reasonably practicable, as if it were th@emedial action taken with respect toregulations.
conduit borrower of the bond proceedsadvance refunding bonds proportionately In response to comments, this revenue
The final regulations also clarify that, “cures” the bonds that have been adprocedure also provides that an issuer
for purposes of determining whethervance refunded. may make a payment to prevent the
nonqualified bonds that are deemed to 10. Remedial payment revenue proceapplication of the alternative minimum
be reissued meet all of the requirementdure. The preamble to the proposedax provisions to interest payable on
for qualified private activity bonds, the regulations indicates that the IRS andonds that were issued as governmental
law in effect on the date of the deliber-Treasury are considering issuance of Bonds but, as a consequence of a reme-
ate action applies. The final regulationgevenue procedure pursuant to which adial action taken by an issuer, are
do not adopt the suggestion that théssuer may request a closing agreememnjualified private activity bonds. This
rules contained in Code section 146with respect to outstanding bonds. Unapproach recognizes the difficulty state
relating to volume cap and the rulesder the closing agreement, the issuesind local government issuers may have
contained in Code sections 55 and 5Would make a payment to the IRS toin notifying bondholders of this change
should not apply. The IRS and Treasuryrevent the interest on bonds from beingn status.
are issuing a revenue procedure (disncludible in gross income of bondhold- ) .
cussed in paragraph 10 below) to aders as a result of a deliberate action thal: Section 1.141-13 Refunding issues
dress the change in status of bonds fromesults in satisfaction of the private The final regulations reserve on the
governmental bonds to qualified privateactivity bond test. In general, the payyreatment of refunding bonds under
activity bonds and the application of thement would be based on the difference:gge section 141.
alternative minimum tax provisions. Thebetween applicable federal rates for tax-
final regulations provide that the rulesable and tax-exempt obligations. TheK. Section 1.141-14 Anti-abuse rules
contained in Code section 147(d) relatpreamble to the proposed regulations e .
ing to the acquisition of existing prop-indicates that this revenue procedure ig 'ggi%tce:ﬁggn of .}.Tlee rurlg ézegvfénﬂ(laa-
erty do not apply to this remedial action.being considered in lieu of permitting igns rovide tﬁét if an Fi)ssﬁer entersginto
8. Nonqualified bonds. The proposediefeasance as a remedial action. Corr?i- trar?saction of series of transactions
regulations permit an issuer to take anentators generally favored the publica- ith a orincinal burpose of transferrin
remedial action with respect to a portiortion of such a revenue procedure bu¥v P pal purp 9
: : : -0 nongovernmental persons (other than
of the bonds of an issue, rather than theuggested that it should apply in addi- s members of the general public) sig-
entire issue. In general, the proposetion to defeasance as a remedial aCtior%'f'cant benefits of tag exem ?f'nanc'ng
regulations require that these “nonquali- Commentators also suggested that a ' Ia manner tlhsr;lt is iri(c-oﬁsist%ntl with Ithge
fied bonds” be a pro rata portionissuer should be permitted to make urposes of Code section 141. the Com-
(among the maturities) of the outstandpayment to the IRS in those cases whe iszioner mav take an action, to reflect
ing bonds of an issue. Commentatorshe bonds were issued as government e substanceyof the trgnsaction or trans-
suggested that issuers should havieonds, the interest on which was no ctions
greater flexibility to allocate uses oftreated as an item of tax preference fo . . .
proceeds to bonds when a deliberatpurposes of the alternative minimum tax € final regulations adopt this rule
action occurs. provisions, but the bonds become qualid"d @dd examples to clarify that it may
The final regulations permit an issuerfied private activity bonds, the interestP® iNvoked in appropriate cases to over-
to redeem or defease bonds with longeon which is treated as an item of taxde SPecific tracing of the use of pro-
maturities than the nonqualified bondgreference for purposes of the alternac©eds.
in a remedial action, but in generaltive minimum tax provisions as a consé{  gection 1.145-1 Special rules for
continue to require that nonqualifiedquence of a remedial action taken by thggjified 501(c)(3) bonds
bonds be identified on a pro rata basisissuer.
Issuers have significant flexibility to The IRS and Treasury are issuing a 1. Application of private activity
allocate bonds of an issue to separateevenue procedure in addition to permitbond rules to Code section 145(a). The
purposes on or before the issue daténg defeasance as a remedial actiorproposed regulations provide that the
under § 1.150-1(c)(3). Under this revenue procedure thgegulations under Code section 141 in-
Under the final regulations, the per-amount of the remedial payment isterpreting the private activity bond tests
centage of outstanding bonds that arbased on a factor that roughly approxiapply for purposes of Code section
nonqualified bonds is equal to the high-mates revenue loss to the United State®45(a)(2).
est percentage of private business use mather than the difference between tax- The final regulations in general con-
any l-year period commencing with theable and tax-exempt applicable federafinue this approach but also provide that
deliberate action. rates. While this approach may in manycertain provisions under Code section
9. Effect of deliberate actions andcases require greater remedial paymenisil, which are intended to apply only to
remedial actions on bonds that havehan under the approach described in thgovernmental programs, do not apply to
been advance refunded. The proposgaroposed regulations, the fluctuation imualified 501(c)(3) bonds. The final
regulations do not specifically addresghe difference between taxable and taxregulations also clarify that regulations
how deliberate actions and remedial acexempt applicable federal rates wouldinder Code section 141 apply in the
tions affect bonds that have been adresult in inconsistent treatment of issusame manner to the ownership test of
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Code section 145(a)(1) and to the modi- 2. Remedial actions for change inqualifying purpose are comparable to
fied private activity bond test of Codeuse. The proposed regulations in generdhe requirements for remedial action in
section 145(a)(2). provide that, if an action results inthe case of change in use of a qualifying
2. Application of deliberate action nonqualified use of proceeds, the remefacility. Accordingly, the final regula-
and remedial action rules to other providial actions that apply to governmentations require that nonqualified bonds
sions of Code section 145. The proposetionds also apply to qualified bonds. Thenust be redeemed at their first call date,
regulations provide that the deliberatgermitted remedial actions include resegardless of the amount of call pre-
action rules of § 1.141-2 and the remedemption and defeasance of bonds angiium that is required to be paid, and
dial action rules of § 1.141-12 gener-alternative qualifying use of a facility. that defeasance is permitted only if the
ally apply to Code section 145. The final regulations address onlyfirst call date is no later than 10 1/2
The final regulations do not apply towhether remedial actions may be takewyears after the issue date.
Code sections 145(b), (c), or (d). Thefor exempt facility bonds under Code 4. Refundings of qualified bonds. The
$150 million limitation on bonds other section 142 and qualified small issuefinal regulations reserve on the treat-
than hospital bonds of Code sectiondonds under Code section 144(a) anchent of refundings of qualified bonds.
145(b) and (c) involves a number ofwith respect to certain provisions of .
special considerations, which the IRSI47. The final regulations continue toN: Section 1.150-4 Statutory change of
and Treasury believe would be moreprovide that redemption and defeasancdS€ rules for qualified private activity
appropriate to consider in a projectare permitted remedial actions for thes@Onds
comprehensively interpreting the operatypes of issues, under rules that are The proposed regulations provide that
tion of the special volume cap rules.similar to the remedial action rules thatthe change of use provisions of Code
Similarly, the restrictions on bonds usedapply to governmental bonds. The resection 150(b) apply even if an issuer
to provide residential rental housing forquirements for these types of qualifiedgkes a remedial action that enables an
family units of Code section 145(d)bonds focus on the use of a particulajssye of qualified private activity bonds
involve a number of special considerfacility for a particular qualifying use, to continue to meet use of proceeds
ations, which the IRS and Treasuryand, unlike governmental bonds andequirements. Commentators suggested
believe would be more appropriate toqualified 501(c)(3) bonds, do not generthat a remedial action that preserves the
consider in a project comprehensivelyally focus on the status of the borrowertax-exempt status of a qualified private
interpreting the special rules for bondsFor this reason, the final regulationsactivity bond should also prevent appli-

financing residential rental housing. generally do not permit an issuer Ofcation of the interest deduction denial
; 4 €xempt facility bonds or qualified small gnd imputed unrelated business income
E)/Ic;ngé)ecml rules for other qualified issue bonds to take a remedial aCtiO'ﬁrovisions of Code section 150(b).

based on use of disposition proceeds. The final regulations more specifi-

1. General standard for complianceAccordingly, the final regulations clarify ca)ly address the effect of each type of
The proposed regulations provide thathat the amount of bonds required to b@emedial action on the application of the
the requirements for qualified bondsredeemed or defeased under a remedighge section 150(b) consequences. In
(other than qualified 501(c)(3) bonds)action is not limited to the amount of yeneral, defeasance of bonds does not
generally must be actually met throughdisposition proceeds. For administrativgyrevent application of Code section
out the term of an issue. Commentatorsonvenience, however, the final regulajso(p). If other remedial actions are
suggested that this rule should be detions permit the use of disposition pro-taxen” promptly after the date of the
leted because the compliance standamkeds from the sale of personal propertyemedial action, however, Code section
for each type of qualified bond shouldthat is incidental to a qualifying facility 150(p) does not apply.
be separately considered. Other comto replace the personal property that is
mentators suggested that the compliane®ld. The final regulations do not permitO. Effective dates
standard applicable to governmentahlternative qualifying use of a facility as
bonds, looking to reasonable expectaa remedial action for exempt facility .
tions and deliberate actions, is generallyponds or qualified small issue bonds.to bontds |ssue(|j_ aiter I\t/lhay %6’ |1997' lTO
appropriate for qualified bonds. 3. Remedial actions for failure to %?20 znggﬂp Iagfr?w'it elictil\r/]: rget?cl;a?::
The final regulations do not addressspend proceeds. The proposed regul Ve ag Iicatignpof the re ulétions in
the general compliance standard fotions provide that a remedial action ma PP 9

e . : hole, but not in part, to outstanding
qualified bonds (other than qualifiedbe taken to correct a failure to Spemy}jslsues. In addition, the final regulations

The final regulations generally apply

ermit elective, retroactive application to
é)utstanding issues of any of the follow-
ing sections of the regulations: 8 1.141—
12 (the remedial action rules); § 1.141-

(b)(4) (the management contract rules);

501(c)(3) bonds). The IRS and Treasurproceeds as required under Code se
believe that further consideration shouldions 142 and 144. This rule replace
be given to whether special rules apphRev. Proc. 79-5, 1979-1 C.B. 485, an
to different types of qualified bonds.Rev. Proc. 81-22, 1981-1 C.B. 692
Accordingly, the final regulations ad-which provide guidance on how the
dress only whether remedial actions mayequirement in the predecessor to Cod

be taken to prevent certain types ofection 142 that substantially all of themnedm§ r&|'e131_3(b)(6) (the research agree-
qualified bonds from failing to meet proceeds be spent for a qualifying pur- ’
requirements relating to use of proceedgose is met when excess bond proceeqsact on Other Documents

Thus, no implication is intended that theremain on hand after acquisition or

measurement-over-the-term rule for priconstruction has been completed. In part because the existing industrial
vate business use under Code sectionsThe final regulations clarify that the development bond regulations under
141 and 145 applies in any manner toequirements for remedial action in the§ 1.103—7 may continue to apply to
other qualified bonds. case of failure to spend proceeds for aefunding bonds issued after the effec-
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tive date of the private activity bond Par. 2. The center heading immedi- (3) Leases.
regulations, 8 1.103-7 is not being reately preceding § 1.141-1 is revised to (4) Management contracts.

moved from the Code of Federal Regufread as follows: (5) Output contracts.
lations. (6) Research agreements.

For bonds to which the final regula- TAX EXEMPTION REQUIREMENTS (7) Other actual or beneficial use.
tions apply, the following publications FOR STATE AND LOCAL BONDS (c) Exception for general public use.
are obsolete: ; 1 ; (1) In general.

Notice 87-69, 1987—2 C.B. 378. Par. 3. Section 1.141-1 Is revised. 51" jse on the same basis.

Notice 89-9, 1989-1 C.B. 630. § 1.143-1 [Redesignated as § 1.7703— (3) Long-term arrangements not

For actions that occur on or after Mayq] treated as general public use.

16, 1997, the following publications are " par. 4. Section 1.143-1 is redesig- (4) Relation to other use.
obsolete: nated as § 1.7703-1. (d) Other exceptions.
Rev. Proc. 93-17, 1993-1 C.B. 507. (1) Agents.
Rev. Proc. 81-22, 1981-1 C.B. 6928 1.144-3 [Removed] (2) Use incidental to financing ar-

Rev. Proc. 79-5, 1979-1 C.B. 485. Par. 5. Sect_ion 1.144-3 is removedrangements.
Par. 6. Sections 1.141-0 and 1.141-2 (3) Exceptions for arrangements other

Special Analyses through 1.141-16 are added. than arrangements resulting in owner-
It has been determined that this Trea- The revised and added sections reaghip of financed property by a nongov-

sury decision is not a significant regula-as follows: ernmental person.

tory action as defined in EO 12866. (4) Temporary use by developers.

Therefore, a regulatory assessment is n§t 1.141-0 Table of contents. (5) Incidental use.

required. It also has been determined This section lists the captioned para- oy o iified improvements.
that section 553(b) of the Administrativedraphs contained in 88 1.141-1 through i
Procedure Act (E(> aJ.S.C. chapter 5) doed-141-16. bo(r%SISpeuaI fule for taxassessment

not apply to these regulations, and be; - f) Examples.
cause the notice of proposed rulemaking 1.141-1 Definitions and rules of gen- (f) p

preceding the regulations was issue ral application. (9) Measurement of private business

prior to March 29, 1996, the Regulatory (a) In general. uszal.) In general

Flexibility Act (5 U.S.C. chapter 6) does (b) Certain general definitions. 2 Measurem'ent eriod

not apply. Pursuant to section 7805(f) of (c) Elections. (3) Determining avera 'e ercentage
the Internal Revenue Code, the notice of (d) Related parties. of private businegs Use 9e p 9
proposed rulemaking preceding these - :

regulations was submitted to the Chief 1.141-2 Private activity bond tests. (4) Determining the average amount
Counsel for Advocacy of the Small of private business use for a 1l-year

X L ; (a) Overview. period.
Business Administration for comment on (b) Scope. (5) Common areas,

Its impact on small business. (c) General definition of private ac- () Allocation of neutral costs.

Drafting Information tiVité/ ngnd- b et 4 d (7) Commencement of measurement
o easonable expectations an i -
The principal authors of these regulaﬁbérzﬂe actions P %f private business use.
tions are Michael G. Bailey, Loretta J.™ 1y | genera{I. (8) Examples.

Finger, and Nancy M. Lashnits, Office ; : .

of Assistant Chief Counsel (Financial % ggﬁggrn;télzgépnegﬁlsgsl test. tgesl,['l4l_4 Private security or payment
Institutions and Products), and Linda B. (4) Special rule for dispositions of '

Schakel of the Office of Tax Legislative yorconal property in the ordinary course (a) General rule.

Counsel. However, other personnel frongf an established governmental program. (1) Private security or payment.

the IRS and Treasury Department par- (sy gpecial rule for general obligation (2) Aggregation of private payments

ticipated in their development. bond programs that finance a largeand security.
oo number of separate purposes. (3) Underlying arrangement.
Adoption of Amendments to the Regula- () When a deliberate action occurs. (b) Measurement of private payments
tions () Certain remedial actions. and security.
Accordingly, 26 CFR parts 1 and 602 (9) Examples. (1) Scope.

(2) Present value measurement.

are amended as fOIIOWS: § 1141—3 Deﬁnition Of priVate busi' (C) Private payments_

PART 1—INCOME TAXES ness use. (1) In general.
Paragraph 1. The authority citation (a) General rule. (2) Payments taken into account.

for part 1 is amended by adding an (1) In general. (3) Allocation of payments.

entry in numerical order to read as (2) Indirect use. (d) Private security.

follows: (3) Aggregation of private business (1) In general.
Authority: 26 U.S.C. 7805 * * * use. (2) Security taken into account.
Section 1.148-6 also issued under 26 (b) Types of private business use ar- (3) Pledge of unexpended proceeds.

U.S.C. 148(f), (g), and (i). * * * rangements. (4) Secured by any interest in prop-
Section 1.150—4 also issued under 26 (1) In general. erty or payments.

U.S.C. 150(c)(b). * * * (2) Ownership. (5) Payments in respect of property.
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(6) Allocation of security among is- 8§ 1.141-9 Unrelated or disproportion- (i) Effect of remedial action on con-
sues. ate use test. tinuing compliance.

(e) Generally applicable taxes. (i) Nonqualified bonds.

(1) General rule. (1) Amount of nonqualified bonds.

(2) Definition of generally applicable (2) Allocation of nonqualified bonds.

taxes. (k) Examples.
(3) Special charges.
(4) Manner of determination and col-

(a) General rules.

(1) Description of test.

(2) Application of unrelated or dis-
proportionate use test.

Egg hjqnéeelr?é?; use. § 1.141-13 Refunding issues.

lection.
(5) Payments in lieu of taxes (2) Use for the same purpose agReserved]
: government use.

(f) Certain waste remediation bonds. (c) Disproportionate use. § 1.141-14 Anti-abuse rules.

(1) Scope. o~ : _
(2) Persons that are not private users. Eg Rggp:é]%?i:; g;sipg%?gét|32:§ use. (a) Authority of Commissioner to re-

(3) Persons that are private users. (3) Allocation rule. flect substance of transactions.
(9) Examples. (d) Maximum use taken into account. (P) Examples.

§ 1.141-5 Private loan financing test. (€) Examples. § 1.141-15 Effective dates.

(@) In general. § 1.141-10 Coordination with volume (3) Scope.
(b) Measurement of test. cap. (b) Effective dates.
(c) Definition of private loan. [Reserved)] (c) Refunding bonds.
(1) In general. (d) Permissive application of regula-
(2) Application only to purpose in- 8 1.141-11 Acquisition of nongovern-tions.
vestments. mental output property. (e) Permissive retroactive application
(3) Grants. . [Reserved] of certain sections.
(4) Hazardous waste remediation . o
bonds. § 1.141-12 Remedial actions § 1.141-16 Effective dates for qualified

(d) Tax assessment loan exception. private activity bond provisions.

(1) General rule.
(2) Tax assessment loan defined.
(3) Mandatory tax or other assess-

a) Conditions to taking remedial ac-
'[iOEL) 9 (a) Scope.

(1) Reasonable expectations test met. () Effective dates.
(2) Maturity not unreasonably long. (¢) Permissive application.

ment. ; . :

e : (3) Fair market value consideration. —
f r(]42i ipecn‘lc essential governmental (4) Disposition proceeds treated a$ 1.141-1 Definitions and rules of gen-
unction. gross proceeds for arbitrage purpose&ral application.

(5) Equal basis requirement.

(6) Coordination with private busi- (5) Proceeds expended on a govem- (a) In general. For purposes of

mental purpose. §§ 1.141-0 through 1.141-16, the fol-
ne(ses) tzifhples (b) Effect of a remedial action. lowing definitions and rules apply: the
' (1) In general. definitions in this section, the definitions
§ 1.141-6 Allocation and accounting (2) Effect on bonds that have beeny g 1.150-1, the definition of placed in
rules. advance refunded. service under § 1.150-2(c), the defini-
(c) Disposition proceeds. tion of grant under § 1.148-6(d)(4)(iii),
(a) Allocation of proceeds to expen- (1) Definition. the definition of reasonably required
ditures. (2) Allocating disposition proceeds t0reserve or replacement fund in § 1.148—
(b) Allocation of proceeds to prop-an issue. ) . 2(f), and the following definitions under
erty. [Reserved] _(3) Allocating disposition proceeds t0g 1 148-1: bond year, commingled
(c) Special rules for mixed use facili- different sources of funding. fund, fixed yield issue, higher yielding
ties. [Reserved] (d) Redemption or defeasance ofnyestments, investment, investment pro-
(d) Allocation of proceeds to com- Nonqualified bonds. ceeds, issue price, issuer, nonpurpose
mon areas. [Reserved)] (1) In general. _ . investment, purpose investment, quali-
(e) Allocation of proceeds to bonds. (2) Special rule for dispositions for fied guarantee, qualified hedge, reason-
[Reserved] cash. able expectations or reasonableness, re-
(f) Treatment of partnerships. [Re- (3) Notice of defeasance. bate amount, replacement proceeds, sale
served] (4) Special limitation. _ proceeds, variable yield issue, and yield.
(9) Examples. [Reserved] (5) Defeasance escrow defined. (b) Certain general definitions. Com-
(e) Alternative use of disposition pro-men areasmeans portions of a facility
§ 1.141-7 Special rules for outputceeds. that are equally available to all users of
contracts. (1) In general. a facility on the same basis for uses that
[Reserved] (2) Special rule for use by 501(c)(3)are incidental to the primary use of the
organizations. facility. For example, hallways and el-
§ 1.141-8 $15 million limitation for (0 Alternative use of facility. evators generally are treated as common

(9) Rules for deemed reissuance.  areas if they are used by the different
(h) Authority of Commissioner to lessees of a facility in connection with
[Reserved] provide for additional remedial actions.the primary use of that facility.
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Consistently appliedmeans applied project period for the entire issue as (b) Scope.Sections 1.141-0 through
uniformly to account for proceeds andending on either the expiration of thel.141-16 apply generally for purposes

other amounts. temporary period described in § 1.148-of the private activity bond limitations
Deliberate action is defined in 2(e)(2) or the end of the fifth bond yearunder section 141.
§ 1.141-2(d)(3). after the issue date. (c) General definition of private ac-

Discrete portionmeans a portion of a  Public utility property means public tivity bond. Under section 141, bonds
facility that consists of any separate anditility property as defined in sectionare private activity bonds if they meet

discrete portion of a facility to which 168(i)(10). either the private business use test and
use is limited, other than common areas. Qualified bond means a qualified private security or payment test of sec-
A floor of a building and a portion of a bond as defined in section 141(e). tion 141(b) or the private loan financing

building separated by walls, partitions, Renewal optionmeans a provision test of section 141(c). The private busi-
or other physical barriers are examplesinder which either party has a legallyn€ss use and private security or payment

of a discrete portion. enforceable right to renew the contractiests are described in 88 1.141-3 and
Disposition is defined in § 1.141- Thus, for example, a provision underl.141-4. The private loan financing test
12(c)(1). which a contract is automatically re-is described in § 1.141-5.
Disposition proceedsis defined in newed for 1-year periods absent cancel- (d) Reasonable expectations and de-
§ 1.141-12(c)(1). lation by either party is not a renewalliberate actions—(1) In general. An
Essential governmental functios de- option (even if it is expected to beissue is an issue of private activity
fined in 8 1.141-5(d)(4)(ii). renewed). bonds if the issuer reasonably expects,

Financed means constructed, recon- Replaced amountmeans replacementas of the issue date, that the issue will
structed, or acquired with proceeds of aproceeds other than amounts that ar@e€et either the private business tests or
issue. treated as replacement proceeds soleffie private loan financing test. An issue

Governmental bondmeans a bond pecause they are sinking funds ofS @lso an issue of private activity bonds
issued as part of an issue no portion opledged funds. if the issuer takes a deliberate action,
which consists of private activity bonds. weighted average maturitys deter- Subsequent to the issue date, that causes

Governmental persomeans a state or mined under section 147(b). the conditions of either the private busi-
local governmental unit as defined in \eighted average reasonably exNess tests or the private loan financing
§ 1.103-1 or any instrumentality acted economic lifés determined un- test to be met.
thereof. It does not include the Unitedger section 147(b). The reasonably ex- (2) Reasonable expectations tes()
States or any agency or instrumentalithected economic life of property may ben general. In general, the reasonable
thereof. determined by reference to the class lif€XPectations test must take into account

Hazardous waste remediation bondsy the property under section 168. reasonable expectations about events
is defined in § 1.141-4(f)(2). (c) Elections.Elections must be made @nd actions over the entire stated term

Measurement periodis defined in ;, writing on or before the issue dateOf an issue.

§ 1.141-3(g)(2). and retained as part of the bond docu- (i) Special rule for issues with man-
Nongovernmental persormeans a ments. and. once made may not b atory redemption provisionAn action
person other than a governmental pefayoked without the perrﬁission of thethat is reasonably expected, as of the
son. N . Commissioner. issue date, to occur after t_he issue.date

Output facility meqns_electrlp apd gas (d) Related partiesExcept as other- and to cause .elther the private business
generation, transmission, dlstrlbutlonWise provided, all related parties ar tests or the private loan financing test to
e_md related faC|I|t|es;3 a_nd water qql.lec'treated as one person and any referen met may b_e disregarded for purposes
tion, storage, and distribution faC|I|t|es.to “oerson” includes any related party. of those tests if—

Private business testsieans the pri- " (A) The issuer reasonably expects, as
vate business use test and the privalg 1 141 5 private activity bond tests. ©f the issue date, that the financed
security or payment test of section property will be used for a governmen-
141(b). (a) Overview. Interest on a private tal purpose for a substantial period be-

Proceedsmeans the sale proceeds ofctivity bond is not excludable from fore the action;
an issue (other than those sale proceedsoss income under section 103(a) un- (B) The issuer is required to redeem
used to retire bonds of the issue that arkess the bond is a qualified bond. Thell nonqualifying bonds (regardless of
not deposited in a reasonably requiregpurpose of the private activity bond testshe amount of disposition proceeds actu-
reserve or replacement fund). Proceedsf section 141 is to limit the volume of ally received) within 6 months of the
also include any investment proceedsax-exempt bonds that finance the actividate of the action;
from investments that accrue during theies of nongovernmental persons, with- (C) The issuer does not enter into
project period (net of rebate amountut regard to whether a financing actuany arrangement with a nongovernmen-
attributable to the project period). Dis-ally transfers benefits of tax-exempttal person, as of the issue date, with
position proceeds of an issue are treatefihancing to a nongovernmental persontespect to that specific action; and
as proceeds to the extent provided imhe private activity bond tests serve to (D) The mandatory redemption of
§ 1.141-12. The Commissioner maydentify arrangements that have the pobonds meets all of the conditions for
treat any replaced amounts as proceediential to transfer the benefits of tax-remedial action under § 1.141-12(a).

Project period means the period be-exempt financing, as well as arrange- (3) Deliberate action defined-(i) In
ginning on the issue date and ending oments that actually transfer thesegeneral.Except as otherwise provided in
the date that the project is placed irbenefits. The regulations under sectiotthis paragraph (d)(3), a deliberate action
service. In the case of a multipurposel41l may not be applied in a manner thais any action taken by the issuer that is
issue, the issuer may elect to treat theés inconsistent with these purposes. within its control. An intent to violate
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the requirements of section 141 is no§ 1.150-1(c)(3)) and does not predomi- Example 1. Involuntary actionCity B issues

necessary for an action to be deliberatmantly finance fewer than 4 separatéonds to finance the purchase of land. On the
issue date, B reasonably expects that it will be the

(i) Safe harbor exceptiongn action Purposes. sole user of the land for the entire term of the
is not treated as a deliberate action if— (i) The issuer has adopted a funchonds. Subsequently, the federal government ac-
. i i i he land in a condemnation action. B sets

A) It woul r n invol- method of accounting for its generalquires t (
(A) It would be treated as a Y governmental purposes that makes tra@side the condemnation proceeds to pay debt

: e service on the bonds but does not redeem them on
section 1033; or ing the bond proceeds to specific EXPeNieir first call date. The bonds are not private

i ; ditures unreasonably burdensome. activity bonds because B has not taken a deliber-

| (B) Itd.ls ta.ken In raeSpgnsehto ? (rjegul- (iii) The issuer reasonably expects orate action after the issue date. See, however,

act)ggnm|(ra$§tlve made Dby the federa the issue date to allocate all of the ne§ 1.141-14(b)Example 2. _

9 N _ . proceeds of the issue to capital expendi- E>I<ant1ple 2t-_ ReT&‘ﬁO'}ab:e exptiCtat'Ons test—
(4) Special rule for dispositions of yyres within 6 months of the issue datd?voluntary action. The facts are the same as in

; ; xample 1 except that, on the issue date, B
personal property in the ordinary coursegng adopts reasonable procedures t@asonably expects that the federal government

of an ,eStab"Shed gov,emm_e_mal PrOverify that net proceeds are in fact sawill acquire the land in a condemnation action
gram—(i) In general. Dispositions of expended. A program to randomly spo#luring the term of the bonds. On the issue date,
personal property in the ordinary coursgneck that 10 percent of the net pro_the present value of the amount that B reasonably

of an established governmental progra . _ expects to receive from the federal government is
9 brograigeeds were so EXpended genera"y IS @'eater than 10 percent of the present value of the

are not treate_d as deliberate aCtlor?S iFreasonable verification procedure fordept service on the bonds. The terms of the bonds
(A) The weighted average maturity ofthis purpose. do not require that the bonds be redeemed within
the bonds financing that personal prop- (iv) The issuer reasonably expects off§ months of the acquisition by the federal govern-

erty is not greater than 120 percent ofhe issue date to expend all of the nefiTt; L%, (e B8 RS A TGl

the reasonably expected actual use @froceeds of the issue before expendinge private business tests will be met.

that property for governmental purposesproceeds of a subsequent issue of simi- Example 3. Reasonable expectations test—
(B) The issuer reasonably expects ofar general obligation bonds. mandatory redemptionCity C issues bonds to

the issue date that the fair market value (V) The issuer reasonably expects offhabilitate an existing hospital that it currently

. ] : . . ns. On the issue date of the bonds, C reason-
of that property on the date of dISpOSI—the issue date that it will not make anyg\tl)vly expects tr:atuthe hospital will be used for a

tion will be not greater than 25 percenfoans to nongovernmental persons Witlyovernmental purpose for a substantial period. On
of its cost; and the proceeds of the issue. the issue date, C also plans to construct a new

(C) The property is no longer suitable (vi) The issuer reasonably expects orospital, but the placed in service date of that new
for its overnmental urposes on théhe issue date that the Cap'tal eXpendﬁOSpltal 1S uncertallf‘l. C reasonqbly exPECts th.at'
g purp when the new hospital is placed in service, it will

date of disposition. tures  that it COUId, m_ake du”ng_ thegel or lease the rehabilitated hospital to a private
(i) Reasonable expectations teShe 6-month period beginning on the ISSUospital corporation. The bond documents require
reasonable expectation that a diSpOSitiOﬁ?te with the net proceeds of the issughat the bonds must be redeemed within 6 months
. . X ._that would not meet the private busines§f the sale or lease of the rehabilitated hospital
described in paragraph (d)(4)(i) of this ests are not less than 125 percent of t (ﬁegardless of the amount actually received from
section may occur in the ordinary coursd®St . p e sale). The bonds meet the reasonable expecta-
while the bonds are outstanding will notcapltal expenditures to be financed withions requirement of the private activity bond tests
cause the issue to meet the privatéhe net proceeds of the issue. if the mandatory redemption of bonds meets all of

activity bond tests if the issuer is re- (vii) The issuer reasonably expects onthe conditions for a remedial action under

L 4 : ; ; 1.141-12(a).
quired to deposit amounts received frorﬁhe issue date that the weighted average

. . . Example 4. Dispositions in the ordinary course
the disposition in a commingled fundma'turlty of the issue is not greater than, - "o o pjished governmental progra@ity D

with substantial tax or other governmen-120 perglent of tl':ed Weighted_ a\ll_ferag%sues bo?ds vr\:ith a weighted afveralge maturity of
f asonaply expected economic litfe 0Ob years for the acquisition of police cars. D

tal revenues and the issuer reasonab e capital expenditures financed withreasonably expects on the issue date that the

expects to spend the amounts on gov: JRolice cars will be used solely by its police

ernmental programs within 6 monthsthe issue. To determine reasonably e department, except that, in the ordinary course of
ks police operations, D sells its police cars to a

from the date of commingling. pected economic life for this purpose a

. . issuer may use reasonable estimat@sxicab corporation after 5 years of use because
(i) Separate issue treatmenrAn is-

based on the type of expenditures madibey are no longer suitable for police use. Further,
suer may treat the bonds properly alsom 4 fund. D reasonably expects that the value of the police

locable to the personal property eligible (€) When a deliberate action occurs.®s when they are no longer suitable for police

for this exception as a separate iSSUS\ deli : use will be no more than 25 percent of cost. D
eliberate action occurs on the dat i
under § 1.150-1(c)(3). &ubsequently sells 20 percent of the police cars

: ) the issuer enters into a binding contracéfter only 3 years of actual use. At that time, D
(5) Special rule for general obliga- with a nongovernmental person for usaleposits the proceeds from the sale of the police

tion bond programs that finance a largeof the financed property that is notS&'s in a commingled fund with substantial tax

- . . . . _revenues and reasonably expects to spend the
number of separate purposesne deter subject to any material Cont'”genc'esproceeds on governmental programs within 6

minati(_)n of Whe_ther bonds of an issue (f) Certain remedial actions.See months of the date of deposit. D does not trace the

are private activity bonds may be based& 1.141-12 for certain remedial actionsictual use of these commingled amounts. The sale

solely on the issuer’s reasonable expeghat prevent a deliberate action withof the police cars does not cause the private

tations as of the issue date if all of therespect to property financed by an issu ctivity bond tests to be met because the require-

requirements of paragraphs (d)(5)(ifrom causing that issue to meet the% ents of paragraph (d)(4) of this section are met.

thrgugh (\{||) of _thls S(_actlon are met. private bus_mess use test or the privatg 1 141-3 Definition of private busi-
(i) The issue is an issue of generaloan financing test. ness use.

obligation bonds of a general purpose (g) Examples. The following ex-

governmental unit that finances at leasamples illustrate the application of this (a) General rule—(1) In general. The

25 separate purposes (as defined igection: private business use test relates to the
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use of the proceeds of an issue. The 1Beneficial use of property pursuant to a (iii) Arrangements generally not
percent private business use test dtase, or a management or incentivéreated as management contractfhe
section 141(b)(1) is met if more than 10payment contract; or certain other ararrangements described in paragraphs
percent of the proceeds of an issue isgangements such as a take or pay db)(4)(iii))(A) through (D) of this section
used in a trade or business of a nongowther output-type contract. generally are not treated as management
ernmental person. For this purpose, the (2) Ownership.Except as provided in contracts that give rise to private busi-
use of financed property is treated as thgaragraph (d)(1) or (d)(2) of this sec-ness use.

direct use of proceeds. Any activitytion, ownership by a nongovernmental (A) Contracts for services that are
carried on by a person other than &erson of financed property is privatesolely incidental to the primary govern-
natural person is treated as a trade Qjusiness use of that property. For thignental function or functions of a fi-
business. Unless the context or a provipurpose, ownership refers to ownershipanced facility (for example, contracts
sion clearly requires otherwise, this secfor federal income tax purposes. for janitorial, office equipment repair,
tion also applies to the private business (3) | eases. Except as provided in hospital billing, or similar services).
use test under sections 141(b)(3) (Unr&saragraph (d) of this section, the lease (B) The mere granting of admitting
lated or disproportionate use), 141(b)(4bf financed property to a nongovern-Privileges by a hospital to a doctor, even
($15 million limitation for certain output mental person is private business use df those privileges are conditioned on
facilities), and 141(b)(5) (the coordina-that property. For this purpose, anythe provision of de minimis services, if
tion with the volume cap where thegrrangement that is properly characteithose privileges are available to all
nonqualified amount exceeds $15 miljzeqd as a lease for federal income tagualified physicians in the area, consis-

whether an issue meets the private busjs properly characterized as a lease, it is (C) A contract to provide for the

ness use test, it is necessary to look tRecessary to consider all of the facts an@Peration of a facility or system of
both the indirect and direct uses Ofgjrcumstances, including the followingfacilities that consists predominantly of
proceeds. For example, a facility isfgctors— public utility property, if the only com-
trea_ted as being_ used for a private () The degree of control over thepens;aftion is the reimbursement o_f actual
business use if it is leased to a nongov{)roperty that is exercised by a nongov—a.nd direct expenses of the service pro-
ernmental person and subleased to vider and reasonable administrative

el Emmental person; and :
governmental person or if it is leased to overhead expenses of the service pro-
vider.

a governmental person and then sub- (i) Whether a nongovernmental per-;qer.
leased to a nongovernmental persorsOn bears risk of loss of the financed ) A contract to provide for ser-
provided that in each case the nongowR"OPerty. vices, if the only compensation is the
ernmental person’s use is in a trade or (4) Management contracts(i) Facts reimbursement of the service provider
business. Similarly, the issuer's use ofnd circumstances tesExcept as pro- for actual and direct expenses paid by
the proceeds to engage in a series ofided in paragraph (d) of this section, ahe service provider to unrelated parties.
financing transactions for property to bemanagement contract (within the mean- (iv) Management contracts that are
used by nongovernmental persons iig of paragraph (b)(4)(i)) of this sec-properly treated as other types of pri-
their trades or businesses may cause tfi@n) with respect to financed propertyyate business useA management con-
private business use test to be met. Iay result in private business use ofract with respect to financed property
addition, proceeds are treated as used fhat property, based on all of the factsesults in private business use of that
the trade or business of a nongovernand circumstances. A management corproperty if the service provider is
mental person if a nongovernmental pertract with respect to financed propertytreated as the lessee or owner of fi-
son, as a result of a single transaction dgenerally results in private business usfanced property for federal income tax
a series of related transactions, use@f that property if the contract providespurposes, unless an exception under
property acquired with the proceeds ofor compensation for services renderegaragraph (d) of this section applies to

an issue. with compensation based, in whole or inhe arrangement.
(3) Aggregation of private businesspart, on a share of net profits from the (5) Output contracts.See § 1.141-7
use.The use of proceeds by all nongov-operation of the facility. for special rules for contracts for the

ernmental persons is aggregated to de- (i) Management contract defined.purchase of output of output facilities.
termine whether the private business useor purposes of this section, a manage- (6) Research agreemenrtdi) Facts
test is met. ment contract is a management, servicegnd circumstances tesExcept as pro-
(b) Types of private business use aror incentive payment contract between a&ided in paragraph (d) of this section, an
rangements—(1) In general.Both actual governmental person and a service praagreement by a nongovernmental person
and beneficial use by a nongovernmenvider under which the service providerto sponsor research performed by a
tal person may be treated as privat@rovides services involving all, a portiongovernmental person may result in pri-
business use. In most cases, the privatd#f, or any function of, a facility. For vate business use of the property used
business use test is met only if aexample, a contract for the provision offor the research, based on all of the
nongovernmental person has special lenanagement services for an entire hogacts and circumstances.
gal entittements to use the financedital, a contract for management ser- (ii) Research agreements that are
property under an arrangement with thevices for a specific department of aproperly treated as other types of pri-
issuer. In general, a nongovernmentahospital, and an incentive payment convate business us@ research agreement
person is treated as a private businegsact for physician services to patients ofvith respect to financed property results
user of proceeds and financed propertg hospital are each treated as a managie private business use of that property
as a result of ownership; actual omment contract. if the sponsor is treated as the lessee or
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owner of financed property for federaltial benefits. For this purpose, rates magon has assigned all of its rights to use
income tax purposes, unless an excefpe treated as generally applicable anthe leased facility to the trustee for the
tion under paragraph (d) of this sectioruniformly applied even if— bondholders upon default by the city.
applies to the arrangement. (i) Different rates apply to different Similarly, bond trustees, servicers, and
(7) Other actual or beneficial use classes of users, such as volume puguarantors are generally not treated as
() In general. Any other arrangement chasers, if the differences in rates ar@rivate business users.
that conveys special legal entitlementgustomary and reasonable; or (3) Exceptions for arrangements
for beneficial use of bond proceeds or (ii) A specially negotiated rate ar-other than arrangements resulting in
of financed property that are comparableangement is entered into, but only ifownership of financed property by a
to special legal entitlements described ithe user is prohibited by federal lawnongovernmental persen(i) Arrange-
paragraphs (b)(2), (3), (4), (5), or (6) offrom paying the generally applicablements not available for use on the same
this section results in private businessates, and the rates established are @ssis by natural persons not engaged in
use. For example, an arrangement thatomparable as reasonably possible to the trade or businessUse by a nongov-

conveys priority rights to the use orgenerally applicable rates. ernmental person pursuant to an ar-
capacity of a facility generally results in  (3) Long-term arrangements notrangement, other than an arrangement
private business use. treated as general public uséAn ar- resulting in ownership of financed prop-

(i) Special rule for facilities not used rangement is not treated as generarty by a nongovernmental person, is
by the general publicin the case of public use if the term of the use undemot private business use if—
financed property that is not availablethe arrangement, including all renewal (A) The term of the use under the
for use by the general public (within theoptions, is greater than 180 days. Foarrangement, including all renewal op-
meaning of paragraph (c) of this secthis purpose, a right of first refusal totions, is not longer than 90 days;
tion), private business use may be estalsenew use under the arrangement is not (B) The arrangement would be
lished solely on the basis of a speciatreated as a renewal option if— treated as general public use, except that
economic benefit to one or more non- (i) The compensation for the use unit is not available for use on the same
governmental persons, even if thoseler the arrangement is redetermined dfasis by natural persons not engaged in
nongovernmental persons have no sp@enerally applicable, fair market valuea trade or business because generally
cial legal entitlements to use of therates that are in effect at the time ofapplicable and uniformly applied rates
property. In determining whether speciakenewal; and are not reasonably available to natural
economic benefit gives rise to private (i) The use of the financed propertypersons not engaged in a trade or busi-
business use it is necessary to considemnder the same or similar arrangementsess; and
all of the facts and circumstances, inis predominantly by natural persons who (C) The property is not financed for a
cluding one or more of the following are not engaged in a trade or businessgrincipal purpose of providing that prop-
factors— (4) Relation to other use.Use of erty for use by that nongovernmental
(A) Whether the financed property isfinanced property by the general publigperson.
functionally related or physically proxi- does not prevent the proceeds from (ii) Negotiated arm’s-length arrange-
mate to property used in the trade obeing used for a private business usenents.Use by a nongovernmental per-
business of a nongovernmental persorjecause of other use under this sectiolson pursuant to an arrangement, other
(B) Whether only a small number of (d) Other exceptions-(1) Agents. than an arrangement resulting in owner-
nongovernmental persons receive th&/se of proceeds by nongovernmentaship of financed property by a nongov-
special economic benefit; and persons solely in their capacity as agentsrnmental person, is not private business
(C) Whether the cost of the financedof a governmental person is not privataise if—
property is treated as depreciable by anpusiness use. For example, use by a (A) The term of the use under the
nongovernmental person. nongovernmental person that issues oblarrangement, including all renewal op-
(c) Exception for general public gations on behalf of a governmentations, is not longer than 30 days;
use—(1) In general. Use as a member person is not private business use to the (B) The arrangement is a negotiated
of the general public (general publicextent the nongovernmental person’s usarm’s-length arrangement, and compen-
use) is not private business use. Use aif proceeds is in its capacity as an agergation under the arrangement is at fair
financed property by nongovernmentabf the governmental person. market value; and
persons in their trades or businesses is (2) Use incidental to financing ar- (C) The property is not financed for a
treated as general public use only if thegangementsUse by a nongovernmentalprincipal purpose of providing that prop-
property is intended to be available angerson that is solely incidental to aerty for use by that nongovernmental
in fact is reasonably available for use orfinancing arrangement is not privateperson.
the same basis by natural persons ndiusiness use. A use is solely incidental (4) Temporary use by developetdse
engaged in a trade or business. to a financing arrangement only if theduring an initial development period by
(2) Use on the same basi¢n gen- nongovernmental person has no substaa- developer of an improvement that
eral, use under an arrangement thatal rights to use bond proceeds orcarries out an essential governmental
conveys priority rights or other preferen-financed property other than as an agertinction is not private business use if
tial benefits is not use on the same basisf the bondholders. For example, ahe issuer and the developer reasonably
as the general public. Arrangements proaongovernmental person that acts solelgxpect on the issue date to proceed with
viding for use that is available to theas an owner of title in a sale andall reasonable speed to develop the
general public at no charge or on thdeaseback financing transaction with amprovement and property benefited by
basis of rates that are generally applieity generally is not a private businesghat improvement and to transfer the
cable and uniformly applied do notuser of the property leased to the cityjmprovement to a governmental person,
convey priority rights or other preferen-provided that the nongovernmental perand if the improvement is in fact trans-
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ferred to a governmental personestis met. However, the use of the loa@n interest in the financed facility that is compa-
promptly after the property benefited byproceeds is not disregarded in determir2Plé to @ leasehold interest. See paragraphs (a)(2)

. . : . . and (b)(7)(i) of this section.
the improvement is developed. ing whether the private business use tesf! Example 5. Rights to control use of property
(5) Incidental use—(i) General rule. is met. treated as private business use—parking Ipar-

Incidental uses of a financed facility are (f) Examples. The following ex- poration C and City D enter into a plan to finance
disregarded, to the extent that those usesnples illustrate the application of pa_ra__the construction of a parking lot adjacent to C's

do_not exceed 2:5 percent of the prographs (a) through (¢) of s section. ECe: PUSLET, o e plan, © convers e sic

Cee,(_js of the issue u,s_ed to finance theach example, assume that the arrang&ubject to a covenant running with the land that
facility. A use of a facility by a nongov- ments described are the only arrangehe property be used only for a parking lot. In
ernmental person is incidental if— ments with nongovernmental persons fogddition, D agrees that C will have the right to

(A) Except for vending machines, use of the financed property. approve rates charged by D for use of the parking

. L lot. D i bonds to fi tructi f th
pay telephones, kiosks, and similar uses, Example 1. Nongovernmental ownershitate oarking;STcl:teSon c;r}:esSi(t)e.|r]|?hnecep;:?kri1§grult;tlo\?vncl) bee
the use does not involve the transfer t@ issues 20-year bonds to purchase land and equlg qijahie for use by the general public on the basis
the nongovernmental person of posse§-”d construct a factory. A then enters into arp

. : rates that are generally applicable and uni-
. . arrangement with Corporation X to sell the factoryf
sion and control of space that is sep or

- ) : - mly applied. The issue meets the private busi-
o X on an installment basis while the bonds A% ess use test because a nongovernmental person

rated from other areas of the facility bYOutstanding. The issue meets the private businef,%s special legal entitlements for beneficial use of

walls, partitions, or other physical barri-use test because a nongovernmental person OWgs," financed facility that are comparable to an

ers, such as a night gate affixed to dhe financed facility. See also § 1.141-2 (relating,, nership interest. See paragraph (b)(7)(i) of this
o to the private activity bond tests), and § 1.141- :

structural component of a building (a . . e ection.

- (relating to the private loan financing test). Example 6. Other actual or beneficial use—

nonpossessory use)’ Example 2. Lease to a nongovernmental perso

; . J "hydroelectric enhancements, a political subdivi-
(B) The nonpossessory use is nNofi The facts are the same as in Example 1, excegt‘-)gn, owns and operates a hydroelectric generation

functionally related to any other use ofthat A enters into an arrangement with X 0 leasgyjant and related facilities. Pursuant to a take or
the facility by the same person (othethe factory to X for 3 years rather than to sell it topay contract, J sells 15 percent of the output of

; . The lease payments will be made annually anghe plant to Corporation K. an investor-owned

than a different nonpossessory use); a Il be based on the tax-exempt interest rate orllmmp K i p v i
; . 4 y. is treated as a private business user of
(C) All nonpossessory uses of th@ne ponds. The issue meets the private businese plant. Under the license issued to J for

facility do not, in the aggregate, involveuse test because a nongovernmental person leas@Soration of the plant, J is required by federal
the use of more than 2.5 percent of théhe financed facility. See also § 1.141-14 (relatingegyations to construct and operate various facili-
facility. to anti-abuse rules). _ ties for the preservation of fish and for public

(i) llustrations. Incidental uses may eX(“) The facts are the same as Example 2(i), recreation. J issues its obligations to finance the

. ; cept that the annual payments made by X wilkish preservation and public recreation facilities. K
include pay telephones, vending Maegqual fair rental value of the facility and exceedhas no special legal entitements for beneficial use

chines, advertising displays, and use foihe amount necessary to pay debt service on the the financed facilities. The fish preservation

television cameras, but incidental usegonds for the 3 years of the lease. The issue meefgcilities are functionally related to the operation

may not include output purchases. the thlvate bu5||ness Ustﬁ tef_st beca(\ju?e ?nonggvtﬁﬂhhe plant. The recreation facilities are available
(6) Qualified improvementsProceeds mental person leases the financed facility and they natural persons on a short-term basis according

h test does not require that the benefits of taxtg generally applicable and uniformly applied
that provide a governmentally ownedexempt financing be passed through to the nonates. Under paragraph (c) of this section, the

improvement to a governmentallygovernmental person. recreation facilities are treated as used by the
owned building (including its structural Example 3. Management contract in substancgeneral public. Under paragraph (b)(7) of this
components and land functionally re-d lease.City L issues 30-year bonds to finance thesection, K’'s use is not treated as private business
. a1 4. _construction of a city hospital. L enters into ause of the recreation facilities because K has no
lated and SUDordmate, to the ,bu'ld'ng)15-year contract with M, a nongovernmental perspecial legal entittements for beneficial use of the
are not used for a private business US&n that operates a health maintenance organizeecreation facilities. The fish preservation facilities
if— tion relating to the treatment of M's members atare not of a type reasonably available for use on
(i) The building was placed in serviceﬁ’s gospital. Thet_conttraclt/lp;ovides for reaso;ablghedsame tt))asi_s by naLtJurgl perﬁon? r;ﬁt e?ga;ged ir&a
. fixed compensation to or services renderedrade or business. Under all of the facts an
more tha.‘n.t‘jl' yea'; bt?]for‘? the ConStrutCtl.owith no compensation based, in whole or in partcircumstances (including the functional relation-
or acquisiuon o € IMprovement ISgn 4 share of net profits from the operation of theship of the fish preservation facilities to property
begun; hospital. However, the contract also provides thatised in K's trade or business) under paragraph
(i) The improvement is not an en-30 percent of the capacity of the hospital will be(b)(7)(ii) of this section, K derives a special
largement of the building or an im- B e porion of the capacityies, Therelore, K privaie businecs use ey be
provement of mteno_r space . occupie of the hospital so that, under all of the facts andestablished solely on the basis of that special
eXC_'_!B'Ve'y for any private bu_smess USE€¢ircumstances, the contract is properly characteeconomic benefit, and K's use of the fish preser-
(i) No portion of the improved ized as a lease for federal income tax purposesation facilities is treated as private business use.
building or any payments in respect offThe issue meets the private business use testExample 7. Other actual or beneficial use—
the improved building are taken intobecause a nongovernmental person leases t‘Z)@)Ilution control facilities. City B issues obliga-

. financed facility. tions to finance construction of a specialized
ac_count undgr Sec“?” 141(b)(2)(A) (the Example 4. Ownership of title in substance apollution control facility on land that it owns
private security test); and leasehold interestNonprofit corporation R issues adjacent to a factory owned by Corporation N. B

(iv) No more than 15 percent of thebonds on behalf of City P to finance the construcwill own and operate the pollution control facility,
improved building is used for a privatetion of a hospital. R will own legal title to the and N will have no special legal entitiements to
business use hospital. In addition, R will operate the hospital,use the facility. B, however, reasonably expects

S . |. le f Eut R is not treated as an agent of P in its capacitthat N will be the only user of the facility. The

(e) pecial rule for tax assessmen s operator of the hospital. P has certain rights téacility will not be reasonably available for use on
bonds.In the case of a tax assessmerthe hospital that establish that it is properly treatedhe same basis by natural persons not engaged in a
bond that satisfies the requirements o#s the owner of the property for federal incometrade or business. Under paragraph (b)(7)(ii) of
8 1.141-5(d), the loan (or deemed 'Oaf%??eé’t‘fy“pféﬁéaPo,‘ié’f;né‘ﬁto?iﬁi hospial whils R creumstances e faciity % functionaly related.
of the proceeds t_O the borrower.paym wns legal title to it and operates it. The issueand is physically proximate to property used in
th?_assessment IS d|$r693rded_ in detefreets the private business use test because ths trade or business, N derives a special eco-
mining whether the private business userrangement provides a nongovernmental persammic benefit from the facility. Therefore, N's
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private business use may be established solely amot meet the private business use test. See pargaged in a trade or business. The issue does not

the basis of that special economic benefit, and N'graphs (b)(7)(ii) and (c) of this section. meet the private business use test because at least

use is treated as private business use of the Example 10. Long-term arrangements not90 percent of the use of the parking garage is

facility. See paragraph (b)(7)(ii) of this section.treated as general public use—insurance fundgeneral public use. See paragraph (c)(3) of this
Example 8. General public use—airport runW(,J‘y.Authorlty T deposits all of the proceeds of its section.

(i) City | issues bonds and uses all of the proceedBonds In its insurance fund and invests all of those Example 14. General public use with a specially
8 : proceeds in tax-exempt bonds. The insurance fungd - . .

to finance construction of a runway at a new Negotiated rate agreement with agency of United

city-owned airport. The runway will be available

provides insurance to a large number of business lates. G a sewage collection and treatment
f ) . and natural persons not engaged in a trade of. > T’ ge . :
or take-off and landing by any operator of an business. Each participant receives insurance foristrlct, operates facilities that were financed with
aircraft - desiring to use the airport, including o 7 o¢"y year. The use by the participants, othefS Ponds. F, an agency of the United States, has a
general aV|at|_on operators Wh_O are na_tural persor}ﬁan participaﬁts that are natural persor'ls ngease located within G. Approximately 20 percent
not engaged in a trade or business. It is reasonabé/ngaged in a trade or business. is treated # G's facilities are used to treat sewage produced
expected that most of the actual use of the FUNWaY i ate business use of the proceeds of the bond® F under a specially negotiated rate agreement.
W'"dbe by prlv_atle a_|:_ carriers (both charter_z::rh;]]e_s because the participants have special legal entitidJnder the specially negotiated rate agreement, G
328 Cczm?p]zrcgrp%:t'nf:gﬁ:%;g”?ggggg vg;t/ tthglsrments to the use of bond proceeds, even thoughses its best efforts to charge F as closely as
carriers. These leases for the use of terminal spa he contractual rights are not necessarily pro_pe_rly)ossible the same amount for its use of G's
’ tharacterized as ownership, leasehold, or similagervices as its other customers pay for the same

rovide no priority rights or other preferential . : > ! - )
Eenefits to thpe airycar?iers for use of Ft)he runwaymtereStS listed in paragraph (b) of this sectionamount of services, although those other custom-

se of the bond proceeds is not treated as genergts pay for services based on standard district
teterminéd without taking nto account the. rev-PUDIC Use because the term of the insurance iharges and tax levies. F is prohibited by federal
enues generated by runway landing fees (that iicreaterfthﬁt_n 180 days. See paragraphs (0)(7)(i) angw from paying for the services based on those
the lease payments are not determined on )(3) of this section. ) standard district charges and tax levies. The use of
“residual” basis). Although the lessee air carriers [Example 11. General public use—port road.g:s facilties by F is on the same basis as the
receive a special economic benefit from the use QTlghway Authority W uses all of the proceeds of gonera| puplic. See paragraph (c)(2)(ii) of this
the runway, this economic benefit is not sufficient!™ bonds to construct a 25-mile road to connect a ection.

. . . f dustrial port owned by Corporation Y with )
e e =8 sing roacs cuned and opetaied by W. Ot EXAMpe 15, ATangements 1o avalable o use

public use. The issue does not meet the privati'a? the port, the nearest residential or cpmmercié?y _natura_l persons not engaged in a trade or
business use test. See paragraphs (b)(7)(ii) and (gVelopment to the new road is 12 miles awaybusiness—federal use of prisorsuthority E uses
of this section. paragrap ﬁere is no reasonable expectation that develo@ll of the proceeds of its bonds to construct a
) : ment will occur in the area surrounding the newprison. E contracts with federal agency F to house
(i) The facts are the same as Example 8()) oad. W and Y enter into no arrangement (eithefederal prisoners on a space-available, first-come,
except that_ the ru_nway YV"I be available for useby contract or ordinance) that conveys speciaiirst-served basis, pursuant to which F will be
only by private air carriers. The use by thes@gqq| entitlements to Y for the use of the road. Usecharged approximately the same amount for each
private air carriers is not general public useihe road will be available without restriction to prisoner as other persons that enter into similar
because the runway is not reasonably available fofy ysers, including natural persons who are notransfer agreements. It is reasonably expected that
use on the same basis by natural persons n@hgaged in a trade or business. The issue does rther persons will enter into similar agreements.
engaged in a trade or business. Depending on gheet the private business use test because the rohde term of the use under the contract is not
of the facts and circumstances, including \_/vhethe_rS treated as used only by the general public. longer than 90 days, and F has no right to renew,
there are only a small number of lessee private air g, mnje 12, General public use of governmenalthough E reasonably expects to renew the con-
carriers, the issue may meet the private businesg, owned hotel.State Q issues bonds to pur-tract indefinitely. The prison is not financed for a
use test solely because the private air carriers, se jand and construct a hotel for use by therincipal purpose of providing the prison for use
receive a special economic benefit from the rungenera) puplic (that is, tourists, visitors, andby F. It is reasonably expected that during the
way. See paragraph (b)(7)(ii) of this section. business travelers). The bond documents provid€rm of the bonds, more than 10 percent of the
(iify The facts are the same as Example 8()) that Q will own and operate the project for theprisoners at the prison will be federal prisoners.
except that the lease payments under the leasesm of the bonds. Q will not enter into a lease orF's use of the facility is not general public use
with the private air carriers are determined on gicense with any user for use of rooms for a period?ecause this type of use (leasing space for prison-
residual basis by taking into account the nefonger than 180 days (although users may actuall§rs) is not available for use on the same basis by
revenues generated by runway landing fees. Thesge rooms for consecutive periods in excess dfatural persons not engaged in a trade or business.
leases cause the private business use test to be M@0 days). Use of the hotel by hotel guests whd'he issue does not meet the private business use
with respect to the runway because they argre travelling in connection with trades or busi-test, however, because the leases satisfy the excep-
arrangements that convey special legal entitlenesses of nongovernmental persons is not a privat®n of paragraph (d)(3)(i) of this section.
ments to the financed facility to nongovernmentabusiness use of the hotel by these persons becauseExample 16. Negotiated arm's-length arrange-
persons. See paragraph (b)(7)(i) of this sectionthe hotel is intended to be available and in fact isnents—auditorium reserved in advané@.City Z
Example 9. General public use—airport parkingreasonably available for use on the same basis hgsues obligations to finance the construction of a
garage. City S issues bonds and uses all of thenatural persons not engaged in a trade or businesswunicipal auditorium that it will own and operate.
proceeds to finance construction of a city-ownedSee paragraph (c)(1) of this section. The use of the auditorium will be open to anyone
parking garage at the city-owned airport. S reason- Example 13. General public use with rights ofwho wishes to use it for a short period of time on
ably expects that more than 10 percent of thdirst refusal. Authority V uses all of the proceeds a rate-scale basis. Z reasonably expects that the
actual use of the parking garage will be byof its bonds to construct a parking garage. At leasauditorium will be used by schools, church groups,
employees of private air carriers (both charte®0 percent of the spaces in the garage will besororities, and numerous commercial organiza-
airlines and commercial airlines) in connectionavailable to the general public on a monthlytions. Corporation H, a nongovernmental person,
with their use of the airport terminals leased byfirst-come, first-served basis. V reasonably expectsnters into an arm’s-length arrangement with Z to
those carriers. The air carriers’ use of the parkinghat the spaces will be predominantly leased taise the auditorium for 1 week for each year for a
garage, however, will be on the same basis asatural persons not engaged in a trade or busined§-year period (a total of 70 days), pursuant to
passengers and other members of the genemaho have priority rights to renew their spaces awhich H will be charged a specific price reflecting
public using the airport. The leases for the use ofhen current fair market value rates. More than 1@air market value. On the date the contract is
the terminal space provide no priority rights to thepercent of the spaces will be leased to nongoverrentered into, Z has not established generally
air carriers for use of the parking garage, and thenental persons acting in a trade or business. Thesgplicable rates for future years. Even though the
lease payments are determined without taking intteases are not treated as arrangements with a teremditorium is not financed for a principal purpose
account the revenues generated by the parkingf use greater than 180 days. The rights to renewf providing use of the auditorium to H, H is not
garage. Although the lessee air carriers receive are not treated as renewal options because theeated as using the auditorium as a member of the
special economic benefit from the use of thecompensation for the spaces is redetermined aeneral public because its use is not on the same
parking garage, this economic benefit is notgenerally applicable, fair market value rates thabasis as the general public. Because the term of
sufficient to cause the air carriers to be privatewill be in effect at the time of renewal and the useH’s use of the auditorium is longer than 30 days,
business users, because the parking garage a$ the spaces under similar arrangements is prehe arrangement does not meet the exception under
available for general public use. The issue doedominantly by natural persons who are not enparagraph (d)(3)(ii) of this section.
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(i) The facts are the same as Example 16(i) (v) Anti-abuse rule.If an issuer es- facility (for example, reasonably ex-
except thattH.thW'g eer o & dfi‘rms"efngthltablishes the term of an issue for gected fair market value of use). For
arrangement with £ to use the auditorium 100 Lyeinq that is longer than is reasonablgxample, the average amount of private

week for each year for a 4-year period (a total 01p . -
y year b ¢ necessary for the governmental purposdsusiness use of a garage with unas-

28 days), pursuant to which H will be charged a C A > .
specific price reflecting fair market value. H is notOf the issue for a principal purpose ofsigned spaces that is used for govern-
treated as a private business user of the auditoriutcreasing the permitted amount of priiment use and private business use is
because its contract satisfies the exception ofate business use, the Commissionagenerally based on the number of spaces
paragraph (d)(3)(ii) of this section for negotiatedmay determine the amount of privateused for private business use as a per-
arm's-length arrangements. business use according to the greatesentage of the total number of spaces.
(g) Measurement of private businesg€ercentage of private business use in (iv) Discrete portion.For purposes of
use—(1) In general. In general, the a@ny l-year period. this paragraph (g), measurement of the
private business use of proceeds is allo- (3) Determining average percentageuse of proceeds allocated to a discrete
cated to property under § 1.141-6. Th@®f private business useThe average portion of a facility is determined by
amount of private business use of thaPercentage of private business use is tieeating that discrete portion as a sepa-
property is determined according to theédverage of the percentages of privateate facility. _ _
average percentage of private busineddsiness use during the 1-year periods (v) Relationship to fair market value.

use of that property during the measureWithin the measurement period. Appro+or purposes of paragraphs (g)(4)(ii)
ment period. priate adjustments must be made fothrough (iv) of this section, if private
(2) Measurement periee-(i) General beginning and ending periods of Iessbusme;s use is reasonably (—_)xp_e_cted as
: ; ; than 1 year. of the issue date to have a significantly
rule. Except as provided in this para- - X
: (4) Determining the average amountgreater fair market value than govern-
graph (g)(2), the measurement period of . . ;
property financed by an issue begins oﬁ’f private business use for a 1-yeament use, the average amount of private
; ; é)enod—(|) In general. The percentage business use must be determined accord-
the later of the issue date of that issu : B . )
; . Of private business use of property foing to the relative reasonably expected
or the date the property is placed in oS . .

: : ny l-year period is the average privatéair market values of use rather than
service and ends on the earlier of th usiness use during that year. This aveanother measure, such as average time
last date of the reasonably expecte ; Uring year. 1f i PO g€

S age is determined by comparing theof use. This determination of relative

economic life of the property or the . A L

- amount of private business use durindair market value may be made as of the
latest maturity date of any bond of the . . ;
; . - . _the year to the total amount of privatedate the property is acquired or placed
issue financing the property (determine : ; N A : . e
; ; usiness use and use that is not privaie service if making this determination
without regard to any optional redemp-_"~. ; . .
: : usiness use (government use) durings of the issue date is not reasonably
tion dates). In general, the period ofb . X i ;

P hat year. Paragraphs (g)(4)(ii) througtpossible (for example, if the financed

reasonably expected economic life of : : ; . ; ! ;

: : v) of this section apply to determineproperty is not identified on the issue
the property for this purpose is based o e average amount of private businesdate). In general, the relative reasonabl
reasonable expectations as of the iss 9 ; P A ' ADTY

use for a 1-year period. expected fair market value for a period

date. # : . . €

o Special rule fundi ¢ (i) Uses at different timesFor a must be determined by taking into ac-
h(”) pemabl_ rulé lor relunadings c;facility in which actual government usecount the amount of reasonably ex-
short-term 0 bll_gatl_ons.FoL an ;]SSU? O and private business use occur at diffepected payments for private business use
S ort-tertr)r|1 obligations a'; tde '.S?]uerent times (for example, different days) for the period in a manner that properly
lreasona yf. expects. 1o hre u”b W('jt &he average amount of private busineseeflects the proportionate benefit to be
ong-term mancmgh (such as bond anyge generally is based on the amount aferived from the private business use.
tl_CIg)é_lthg ncges), ; el measurem_entdpeﬁme that the facility is used for private (5) Common areas.The amount of
”]9 IS bas% ?n; el atestfmz(ajt_urlty algysiness use as a percentage of the tofalivate business use of common areas
ot re]my ond of t ﬁ a?t re und INg ISSU&;me for all actual use. In determiningwithin a facility is based on a reason-
Vé't respeé:t t_oht e mandce Propertyine total amount of actual use, periodsble method that properly reflects the
(determined without regard to any Op-qyring which the facility is not in use proportionate benefit to be derived by
tional redemption dates) : i ;

P ' are disregarded. the users of the facility. For example, in

(iii) Special rule for reasonably ex- (jii) Simultaneous usén general, for general, a method that is based on the
pected mandatory redemptionsf an g facility in which government use andaverage amount of private business use
issuer reasonably expects on the issysrivate business use occur simultaef the remainder of the entire facility
date that an action will occur during theneously, the entire facility is treated aseflects proportionate benefit.
term of the bonds to cause either th@aving private business use. For ex- (6) Allocation of neutral costsPro-
private business tests or the private loagmple, a governmentally owned facilityceeds that are used to pay costs of
financing test to be met and is requiredhat is leased or managed by a nongovssuance, invested in a reserve or re-
to redeem bonds to meet the reasonabl@nmental person in a manner that replacement fund, or paid as fees for a
expectations test of § 1.141-2(d)(2), theults in private business use is treated agualified guarantee or a qualified hedge
measurement period ends on the reasoentirely used for a private business usenust be allocated ratably among the
ably expected redemption date. If, however, there is also private busi-other purposes for which the proceeds

(iv) Special rule for ownership by aness use and actual government use @ve used.
nongovernmental persoithe amount of the same basis, the average amount of (7) Commencement of measurement

g p g
private business use resulting from ownprivate business use may be determineaf private business useésenerally, pri-
ership by a nongovernmental person ien a reasonable basis that properly revate business use commences on the
the greatest percentage of private busflects the proportionate benefit to befirst date on which there is a right to
ness use in any 1-year period. derived by the various users of theactual use by the nongovernmental per-
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son. However, if an issuer enters into amse test because 25 percent of the proceeds afg) contains rules that apply to both

; ; ed for a private business use. ; ; ;
arrangement for private business use léSExampIe 3. Airport terminal areas treated aspnvate security and private payments.

SUbStami?l period. before the right tocommon areasCity N issues bonds to finance the  (2) Present value measurementi)
actual private business use commencesnstruction of an airport terminal. Eighty percentUse of present valueln determining
and the arrangement transfers ownersh% the leasable space of the terminal will be leasegvhether an issue meets the private secu-

. private air carriers. The remaining 20 percent otjty or payment test. the present value of
or is an arrangement for other IC'ng'te"rQhe leasable space will be used for the term of th?hy pay ’ b

use (such as a lease for a significanfonds by N for its administrative purposes. The" '€ payments or property taken into
portion of the remaining economic life common areas of the terminal, including waiting@Ccount is compared to the present value
of financed property), private businesgreas, lobbies, and hallways are treated as aof the debt service to be paid over the

use commences on the date the arrang E\r/;‘igtb‘fs‘?gegg Lh:eﬁgsﬁar”ers for purposes of theerm of the issue.

ment is entered into, even if the right to (i) Debt service—(A) Debt service
actual use commences after the mea 1.141-4 Private security or payment@d from proceedsDebt service does
surement period. For this purpose, 1@est. not include any amount paid or to be
percent of the measurement period is paid from sale proceeds or investment

generally treated as a substantial period. (8) General rule—(1) Private security proceeds. For example, debt service
or payment. The private security or does not include payments of capitalized
payment test relates to the nature of thinterest funded with proceeds.
security for, and the source of, the (B) Adjustments to debt servicBebt
Example 1. Research faciliyniversity U, a payment of debt service_ on an issueservice is adjusted to take into account
state owned and operated university, owns and N€ Private payment portion of the tespayments and receipts that adjust the
operates a research facility. U proposes to financtakes into account the payment of theield on an issue for purposes of section
general improvements to the facility with the debt service on the issue that is directll48(f). For example, debt service in-
proceeds of an issue of bonds. U enters intgyr indirectly to be derived from pay- cludes fees paid for qualified guarantees
fnpe(’r:g?rsgrsfnsfiﬂ rigfﬁfmegﬁia‘t’gtgugmgs‘;vﬁ;@ents (whether or not to the issuer ounder § 1.148-4(f) and is adjusted to
because the sponsors will own title to any patent&Ny related party) in respect of propertytake into account payments and receipts
resulting from the research. The governmentaOr borrowed money, used or to be usedn qualified hedges under § 1.148-4(h).
research conducted by U and the research for a private business use. The private (iii) Computation of present value
ﬁZZﬂnytsinf";nthlibffa‘i?,ﬁ‘éf vf/ilt(fn pt'ﬁ‘ecereigna‘:gﬁSecurity portion of the test takes into(A) In general.Present values are deter-
facility. All laboratory equipment is available @ccount the payment of the debt servicenined by using the yield on the issue as
continuously for use by workers who perform bothon the issue that is directly or indirectlythe discount rate and by discounting all
types of research. Because it is not possible tgecured by any interest in property usedmounts to the issue date. See, however,
predict which research projects will be successfulgr tg he used for a private business usg 1.141-13 for special rules for refund-
S seasonably pracicable lo estimale r payments in respect of property usedng bonds.
governmental and nongovernmental research. QF t0 be used for a private business use. (B) Fixed yield issuesFor a fixed
contributed 90 percent of the cost of the facilityFor additional rules for output facilities, yield issue, yield is determined on the
and the nongovernmental persons contributed 18ee § 1.141-7. issue date and is not adjusted to take
pgﬁ%g‘;ge Z?;Sén?r;??uﬁ'ﬁ Sﬁfef";g'c”ti?efgf’; (2) Aggregation of private paymentsinto account subsequent events.
grivate businers)s use on the game basisy as yahd securityFor purposes of the private (C) Variable yield issuesThe yield
government use of the facility. The portions of theSeCUrity or payment test, payments takeon a variable yield issue is determined
costs contributed by the various users of thénto account as private payments anaver the term of the issue. To determine
Eﬁllelgs%%wdﬁ) 2 r{gii?ga&iegfstf t}gaéeﬁ;%%ewaayments or property taken into accounthe reasonably expected yield as of any
the users ('; tﬁ’]e facility. The nongovernmenta®S private security are aggregated. Howdate, t_he issuer may assume that. the
persons are treated as using 10 percent of tHRVer, the same payments are not takefnture interest rate on a vanabl_e yield
proceeds of the issue. into account as both private security andond will be the then-current interest
Example 2. Stadiungi) City L issues bonds and private payments. rate on the bonds determined under the
uses all of the proceeds to construct a stadium. L (3) Underlying arrangementThe se- formula prescribed in the bond docu-
222?{5 ;re‘g)maT'Oﬂg;:rr’cvﬁi‘é’r‘fﬁc\fvi‘l’lv'bhs: tphrgfzf:é?l:‘n"f‘]burity for, and payment of debt servicements. A deliberate action requires a
20 times during each year. These uses will occuPn» @n issue is determined from both theecomputation of the yield on the vari-
on nights and weekends. L reasonably expects thé€rms of the bond documents and on thable yield issue to determine the present
the stadium will be used more than 180 othebasis of any underlying arrangement. Arvalue of payments under that arrange-
times each year, none of which will give rise toynderlying arrangement may result fronment. In that case, the issuer must use
gr'}'féiigﬁ;'”gfd;s;g hr:issg’:{);ftf's%” o ?ﬁ:egdoé‘eparate agreements between the partieee yield determined as of the date of
stadium that is being replaced by the new stadiun®f Mmay be determined on the basis of althe deliberate action for purposes of
There is no significant difference in the value ofOf the facts and circumstances surrounddetermining the present value of pay-
T's uses when compared to the other uses of thihg the issuance of the bonds. Foments under the arrangement causing
issta‘:g‘;s‘brﬁg'sl';g é’;:gegéc(;’“?é tufalfgy’;:ﬁ”t;sthﬁggexample, if the payment of debt servicehe deliberate action. See paragraph (g)
Assuming no other private business use, the iss/@ an issue is secured by both a pledgef this sectionExample 3. _
does not meet the private business use test becau@® the full faith and credit of a state or (iv) Application to private security.
not more than 10 percent of the use of the facilitjocal governmental unit and any interestor purposes of determining the present
is for a private business use. in property used or to be used in avalue of debt service that is secured by

(if) The facts are the same as in Example 2(i);grivate business use, the issue meets tpeoperty, the property is valued at fair

(8) Examples. The following ex-
amples illustrate the application of this

paragraph (g):

except that L reasonably expects that the stadiutgy ate security or payment test. market value as of the first date on
will be used not more than 60 other times eacl . .
year, none of which will give rise to private (D) Measurement of private paymentsvhich the property secures bonds of the

business use. The issue meets the private busine88d security—(1) Scope.This paragraph issue.
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(c) Private payments-(1) In general. space in a financed facility and during (iii) Allocations among two or more
This paragraph (c) contains rules thathe year pays $500 for ordinary andsources of fundingln general, except as
apply to private payments. necessary expenses properly allocable frovided in paragraphs (c)(3)(iv) and (v)

(2) Payments taken into accourli) the operation and maintenance of thabf this section, if a payment is made for
Payments for use-(A) In general.Both space and $400 for general overheathe use of property financed with two or
direct and indirect payments made byand general administrative expensemore sources of funding (for example,
any nongovernmental person that isrgperly allocable to that space, $500 obquity and a tax-exempt issue), that
treated as using proceeds of the iSSU@e $5000 received would not be conpayment must be allocated to those
are taken into account as private paygigered a payment for the use of theources of funding in a manner that
ments to the extent allocable to the, ,ceeds allocable to that space (regardeasonably corresponds to the relative
proceeds used by that person. Paymenfg "t \ne manner in which that $500 iggmounts of those sources of funding that
are taken into account as private pay

z are expended on that property. If an
ments only to the extent that they areactually used). P propery

made for the period of time that pro- (ii)t R(%:-fi?abrlced debt serv.icePa%/— bléssuer has not retained records of
ceeds are used for a private busined9€Nts O debl service on an issue 1o adi
use. Payments for a uze of proceedddde from proceeds of a refunc_jmgglxgmv\?;i’ l;ﬁﬁ? rgg Oéaﬁgsﬁ,sefgieatﬁg'lg;ﬂg
include payments (Whether or not to théSSUe are t.aken Into account a$ p“Vat ation) an issuery ma use reasonab'e
issuer) in respect of property financecP@/MeNts in the same proportion thai:stima'ées of those ex gnditures For this
(directly or indirectly) with those pro- (e present value of the payments takeft B2 S & (OSSR TR (O
ceeds, even if not made by a privatdl0 account as private payments for th@imﬁar neutral costs are allocated rat-
business user. Payments are not made §funding issue bears to the presert

; : bly among expenditures in the same
respect of financed property if those/@Ue Of the debt service to be paid o:ﬂwayr/mer asgin 51.141_3(9)(6). A pay-

payments are directly allocable to othefl® refunding issue. For example, if all === = 7 2 & property may be

roperty beina directly used by theth€ debt service on a note is paid witH" ;
Bergonymaking the pa))//ment andy thosRroceeds of a refunding issue, the not llocated to two or more issues that

payments represent fair market valud"€ets the private security or paymen !ngngﬁ]oprr?tp;eg?/ dzcb(f;oéglrngcéo(ggfh re;gé
compensation for that other use. SelfSt if (and to the same extent that) thél\r/]d accrL:Jed) on the iSSVLIIeS durin ptlhe
paragraph (g) of this sectiofExample 4 'efunding issue meets the private SeCLF-lnnual eriod for which the pa megr]lt is
and Example 5. See also pafagfaphmy or payment test. This paragraphamade i? that allocation rea£or¥abl re-
(c)(3) of this section for rules relating to (€)(2)(i) does not apply to payments lects the economic substance o¥ the
allocation of payments to the source c);hat arise from deliberate actions tha

~arrangement. In general, allocations of
sources of funding of property. occur more than 3 years after the retire2"219 9

(B) Payments not to exceed ustay- ment of the prior issue that are notPayments according to relative debt ser-

ments with respect to proceeds that ar asonably expected on the issue date.Mﬁsst;ﬁizonoiblilhereg?f;n tr;(rane(ra](t:ori}om(é
used for a private business use are ndpe refunding issue. For purposes of thi$ turity of the bond . bl

taken into account to the extent that th@aragraph (c)(2)(ii), whether an issue 'gn%ﬁgsytg thee regrs]oi;;&asggaeée%ogg)_
present value of those payments exceeds'éfunding issue is determined V.V'thouﬁf,m-c life of the pro grt an debt
the present value of debt service of€9ard to 8§ 1.150-1(d)(2)(i) (relating to r\,il I ment ﬁtﬁ gnd "
those proceeds. Payments need not (5€T@in payments of interes). SSTVIDE peyirion’s on e boncs are ap-

directly derived from a private business (3) Allocation of payments-()) In proximately level from year to year.
user, howe\/er, to be taken into accoungeneral.Private payments for the use of (IV) Payments ma.de u.nder an far-
Thus, if 7 percent of the proceeds of arProperty are allocated to the source o;a_ag\ggment entefretc)j '3;2 in c;)nnectlon
issue is used by a person over thélifferent sources of funding of property.V! tlisu?hnce 0 fon ' E[)rlva%pay—d
measurement period, payments with reThe allocation to the source or different™€Mt TOr In€ us? ct)h ptrqper ytmadel utn er
Spect to the property financed with those&ources of funding is based on all of thé’:ln arre;_ngeme_?h tha I.S entere I? Othm
proceeds are taken into account as prfaCts and circumstances, inC|Udin9C0nne(t:hlotn f-W' ?h |E¢,suancet ol he
vate payments On|y to the extent that théVhether an allocation is consistent WltHsllsue ?I' Ir::aBC?S that .proper\xlhgetﬂer-
present value of those payments doelie purposes of section 141. In generaf 'S @ ocaet 0 6,: |sgu_e.t nether
not exceed the present value of 7 perd private payment for the use of propf arrangement.is entered info In con-
cent of the debt service on the issueerty is allocated to a source of funding”eCt'O”, with the issuance of an issue is
(C) Payments for operating expensesbased upon the nexus between the pa _ettermlrljed. on tr][e baSISAOf all of thet
Payments by a person for a use ofMment and both the financed property an CSdé_ln .(|3||'Ctum$t E(lanES. Tarﬁlngtemen
proceeds do not include the portion ofhe source of funding. For this purpose;> ' lnt_arly 'trﬁihe as en eref info in
any payment that is properly allocabledifferent sources of funding may includeS0Nection with the issuance ot an issue
to the payment of ordinary and necesdiﬁerent tax-exempt issues, taxable |Sl_ . .
sary expenses (as defined under sectides, and amounts that are not derived (A) The issuer enters into the ar-
162) directly attributable to the opera-ffom a borrowing, such as revenues ofangement during the 3-year period be-
tion and maintenance of the financed®n issuer (equity). ginning 18 months before the issue date;
property used by that person. For this (ii) Payments for use of discrete?nd
purpose, general overhead and adminigproperty. Payments for the use of a (B) The amount of payments reflects
trative expenses are not directly attributdiscrete facility (or a discrete portion ofall or a portion of debt service on the
able to those operations and maintea facility) are allocated to the source olSSUE.
nance. For example, if an issuer receivedifferent sources of funding of that (v) Allocations to equity.A private
$5,000 rent during the year for use ofdiscrete property. payment for the use of property may be
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allocated to equity before payments aréreated as payments in respect of profhave been made. For example, if an
allocated to an issue only if— erty used or to be used for a privatdssuer uses proceeds to make a grant to
(A) Not later than 60 days after thebusiness use. Thus, payments made ky taxpayer to improve property, agree-
date of the expenditure of thosemembers of the general public for usements that impose reasonable conditions
amounts, the issuer adopts an officiabf a facility used for a private businesson the use of the grant do not cause a
intent (in a manner comparable touse (for example, a facility that is thetax on that property to fail to be a
§ 1.150-2(e)) indicating that the issuesubject of a management contract thajenerally applicable tax. If an agreement
reasonably expects to be repaid for theesults in private business use) are takely a taxpayer causes the tax imposed on
expenditure from a specific arrangednto account as private security to thehat taxpayer not to be treated as a
ment; and extent that they are made for the periodenerally applicable tax, the entire tax
(B) The private payment is made notof time that property is used by apaid by that taxpayer is treated as a
later than 18 months after the later ofprivate business user. special charge, unless the agreement is
the date the expenditure is made or the (6) Allocation of security among is- limited to a specific portion of the tax.
date the project is placed in servicesues.In general, property or payments (jjy |mpermissible agreementsThe
(d) Private security—(1) In general. from the disposition of that property thatfo|lowing are examples of agreements
This paragraph (d) contains rules thaare taken into account as private seCYynat cause a tax to fail to have a
relate to private security. rity are allocated to each issue securegenerally applicable manner of determi-
(2) Security taken into accounfThe by the property or payments on a reapation and collection: an agreement to
property that is the security for, or thesonable basis that takes into accoume personally liable on a tax that does
source of, the payment of debt servicdbondholders’ rights to the payments Ofot generally impose personal liability,
on an issue need not be property fiproperty upon default. to provide additional credit support such
nanced with proceeds. For example, un- (e) Generally applicable taxes(1l) a5 a third party guarantee, or to pay
improved land or investment securitiesGeneral rule.For purposes of the pri- ynanticipated shortfalls; an agreement
used, directly or indirectly, in a private vate security or payment test, generallyegarding the minimum market value of
business use that secures an issue prapplicable taxes are not taken into acproperty subject to property tax; and an
vides private security. Private securitycount (that is, are not payments from &greement not to challenge or seek
(other than financed property and pri-nongovernmental person and are NQleferral of the tax.
vate payments) for an issue is taken intpayments in respect of property used for
account under section 141(b), howevem private business use).
only to the extent it is provided, directly (2) Definition of generally applicable
or indirectly, by a user of proceeds oftaxes. A generally applicable tax is an
the issue. enforced contribution exacted pursuanﬂ
(3) Pledge of unexpended proceedgo legislative authority in the exercise of
Proceeds qualifying for an initial tempo-the taxing power that is imposed an
rary period under 8§ 1.148-2(e)(2) or (3)collected for the purpose of raising
or deposited in a reasonably requ_lredevenue to be used for government xpected value of the property following
reserve or replacement fund (as definedurposes. A generally applicable tax, o improvement; an agreement to in-
in 8 1.148-2(f)(2)(i)) are not taken intomust have a uniform tax rate that is ' -

4 ; sure the property and, if damaged, to
account under this paragraph (d) beforapplied to all persons of the SaME .<iore the property: a right of a grantor
the date on which those amounts arelassification in the appropriate jurisdic—to rescind tr?e perty, a rg 9

; ; . ; grant if property taxes are
either expended or loaned by the issudion and a generally applicable mannef, . paid: and an agreement to reduce or
to an unrelated party. of determination and collection. limit the, amount of taxes collected to

(4) Secured by any interest in prop- (3) Special chargesA payment for a further a bona fide governmental pur-
erty or paymentsProperty used or to be special privilege granted or service ren- ose. For example. an agreement to
used for a private business use andered is not a generally applicable taxgbaté taxes to penf:oura 9

; X ; ge a property

payments in respect of .tha.t property ar&pecial assessments palq by pro_perté{Wner to rehabilitate property in a dis-
_treated as private security if any interesbwners benefiting from fmanced' iM- .\ essed area is a permissible agreement,
in that property or payments secures thprovements are not generally applicable L
payment of debt service on the bondstaxes. For example, a tax or a payment (5.) Payments in lieu of taxesA tax
For this purpose, the phrase any interest lieu of tax that is limited to the €duivalency payment and any other pay-
in is to be interpreted broadly andproperty or persons benefited by arf€Nt in lieu of a tax is treated as a
includes, for example, any right, claim,improvement is not a generally appli-9¢nerally applicable tax if—
title, or legal share in property or pay-cable tax. (i) The payment is commensurate
ments. (4) Manner of determination and col- With and not greater than the amounts

(5) Payments in respect of property.lection—(i) In general. A tax does not imposed by a statute for a tax of general
The payments taken into account akave a generally applicable manner o@pplication; and
private security are payments in respealetermination and collection to the ex- (ii)) The payment is designated for a
of property used or to be used for aent that one or more taxpayers mak@ublic purpose and is not a special
private business use. Except as otheeny impermissible agreements relatingharge (as described in paragraph (e)(3)
wise provided in this paragraph (d)(5)to payment of those taxes. An impermisof this section). For example, a payment
and paragraph (d)(6) of this section, thesible agreement relating to the paymenn lieu of taxes made in consideration
rules in paragraphs (c)(2)(i)(A) and (B)of a tax is taken into account whether offor the use of property financed with
and (c)(2)(ii) of this section apply to not it is reasonably expected to result irtax-exempt bonds is treated as a special
determine the amount of paymentsny payments that would not otherwisecharge.
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(iii) Permissible agreement3he fol-

lowing are examples of agreements that
do not cause a tax to fail to have a
enerally applicable manner of determi-
ation and collection: an agreement to
se a grant for specified purposes
whether or not that agreement is se-
ured); a representation regarding the



(f) Certain waste remediation (iv) The payments from those non-more than 10 percent of the proceeds. Using the 6

; ; percent yield as the discount rate, M reasonably
bonds—(1) Scope. This paragraph (f) governmental persons, when and if re xpects on the issue date that the present value of

applies to bonds issued to finance ha_ZGeNEd!_ are used either to redeem boncf@ase payments to be made by T will be 8 percent
ardous waste clean-up activities on priof the issuer or to pay for costs of anyof the present value of the total debt service on
vately owned land (hazardous wastéazardous waste remediation projecthe bonds. After the issue date of the bonds,
remediation bonds) and interest rates decline significantly, so that the yield
’ . . n the bonds over their entire term is 4 percent.
(2) Persons that are not private us- v) In the_ case when a judgment (bu sing this actual 4 percent yield as the discount
ers. Payments from nongovernmentanot a final judgment) has been entereghte, the present value of lease payments made by
persons who are not (other than coinciby the issue date against a nongoverrr is 12 percent of the present value of the actual
dentally) either users of the site being“nema| person, there are, as of the issuetal debt service on the bonds. The bonds are not

; . :Qrivate activity bonds because M reasonably ex-
remediated or persons potentially redate, costs of hazardous waste remedi ected on the issue date that the bonds would not

sponsible for disposing of hazardoudion other than those Tinanced W_ith th€mneet the private security or payment test and
waste on that site are not taken intd®onds that may be financed with thepecause M did not take any subsequent deliberate

account as private securitv. This paraPayments. actipn to meet the private security or payment_ test.
P Y P (i) The facts are the same a8xample 3(i),

graph (f)(2) apphes tQ payments that (g) E)gamples. The fOl_lOW_Ing ex ._except that 5 years after the issue date M leases a
secure (directly or indirectly) the pay- amp_les illustrate the application of thisge onq fioor to Corporation S, a nongovernmental
ment of principal of, or interest on, theSection: person, under a long-term lease. Because M has
bonds under the terms of the bonds, ool o e of 810 millon. B tsetance. payments. st be Compured. On e dat
; ; ; . ase payments must be computed. On the date
This paragraph (f)(2) applles Only '.f the$9.7 million of the proceeds to construct a 10-this Ie:gsg is entered into, M i)easonably expects
payments are_made pursuant to e|th_er glory office building. B uses the remaining that the yield on the bonds over their entire term
generally applicable state or local taxings300,000 of proceeds to make a loan to Corporawill be 5.5 percent, based on actual interest rates
statute or a state or local statute thaton Y. _In_addition, Corporation X leases 1 floor of to date and the then-current rate on the variable
regulates or restrains activities on arthe building for the term of the bonds. Under allyield bonds. M uses this 5.5 percent yield as the
. . . of the facts and circumstances, it is reasonable tdiscount rate. Using this 5.5 percent yield as the
mdUStry'W_'de basis _Of persons \_Nho argjiocate 10 percent of the proceeds to that 1 flooriscount rate, as a percentage of the present value
engaged in generating or handling hazas a percentage of the present value of the delif the debt service on the bonds, the present value
ardous waste, or in refining, producingservice on the bonds, the present value of Y's loanf the lease payments made by S is 3 percent. The
or transporting petroleum, provided thafepe}yments is 3 rierper;t and thte _Ii?{]escgnt é/alue gonds areI pri\]fathe activity bonds because the
-X's lease payments is 8 percent. The bonds megiresent value of the aggregate private payments is
those payments do not represent, Iﬁle private security or payment test because thgreater than 10 percent of the present value of
substance, payment for the use of pPropivate payments taken into account are more thadebt service.
ceeds. For this purpose, a state or locab percent of the present value of the debt service Example 4. Payments not in respect of financed
statute that imposes payments that hav the bonds. _ _ property. In order to further public safety, City Y
substantially the same character as thoseliBe, &, e, FLCe i esue severalare. used to move. existing elecrc.utiy lines.
described in Chapter 38 of .the Code a‘rgeries of bonds from time to time and will use theunderground. Although the utility lines are owned
treated as generally applicable taxeyroceeds to rehabilitate urban areas. Under all dfy a nongovernmental utility company, that com-
(3) Persons that are private userf. the 1;actts ahng circmimsttﬁnces, t?? privar:e_ busi?ﬁémg%/ is under no cigligabtiondto m_zlalwiJ the Ii_r(ijes. The
use test will be met with respect to each issue ebt service on the bonds will be paid usin
payments from .nongovemmemal pe.ri/vill be used for the rehabilitgtion and constructionassessments levied by City Y on the ciistomers %f
SODS who a_re either users of the _Slt%f buildings that will be leased or sold to nongov-the utility. Although the utility lines are privately
being remediated or persons potentiallgmmental persons for use in their trades opwned and the utility customers make payments to
responsible for disposing of hazardous$usinesses. Nongovernmental persons will make utility company for the use of those lines, the
waste on that site do not secure (direcﬂ?ayme_znts f.O}I; these ﬁales anbd Ieafse_zs. There ii mlsess_mentrs]: are_li_)ayrlr)entsTiE respﬁct of the cost of
I P imitation either on the number of issues or therelocating the utility line. Thus, the assessment
or mdl.reCtly) the payment of prmmpal aggregate amount of bonds that may be outstangrayments are not made in respect of property used
of, or interest on, the bonds under theéng No group of bondholders has any legal claimfor a private business use. Any direct or indirect
terms of the bonds, the payments are n@tior to any other bondholders or creditors withpayments to Y by the utility company for the
taken into account as private paymentgespect to specific revenues of J, and there is nondergrounding are, however, taken into account
This paragraph (f)(3) applies only if atarra}ngement vyhg-reby revenues from a‘partlculaas private payments.
the time the bonds are issued the paj)_roie_ct are paid into a trust or constructive trust, Example 5. Payments from users of proceeds
or sinking fund, or are otherwise segregated othat are not private business users taken into
ments from those nongovernmental pefrestricted for the benefit of any group of bond-account.City P issues general obligation bonds to
sons are not material to the security foholders. There is, however, an unconditional oblifinance the renovation of a hospital that it owns.
the bonds. For this purpose, paymentdiet 2 B L B recty pledgednenta) eraon, wncier a manageren contumct that
; ; , . ental person, under a management contract tha
are nO'F material to the security for theunder the terms of the bond documents, the leasessults iFr)l private business usegunder § 1.141-3. P
bonds if— and sales are underlying arrangements. The payvill use the revenues from the hospital (after the
(i) The payments are not required forments relating to these leases and sales are tgikatrquirgd payments to D and the payment of
the payment of debt service on thénto account as private payments to determlneperanon'and maintenance expenses) to pay the
bonds: Wheth_er each issue of bonds meets the prlvatee_bt service on the bonds. The bonds meet the
, security or payment test. private security or payment test because the rev-
(i) The amount and timing of the Example 3. Computation of payment in variableenues from the hospital are payments in respect of
payments are not structured or designegeld issues(i) City M issues general obligation property used for a private business use.
to reflect the payment of debt service Orgonds with proceeds of $10 million to finance a Example 6. Limitation of amount of payments to
. -story office building. The bonds bear interest almmount of private business use not determined
the bonds; a variable rate that is recomputed monthly accordannually. City Q issues bonds with a term of 15
(iii) The receipt or the amount of theing to an index that reflects current market yieldsyears and uses the proceeds to construct an office
payment is uncertain (for example, as OF &8 e T ases 1 floor of thévoughout the. 15.year torm. O enters info- &
the issue dat.e’ no fl.nal JUdgmem ha ffice building to Corporation T, a nongovernmen-5-year lease with Corporation R under which R is
been entered into against the NONGOVerRs| person, for the term of the bonds. Under all oftreated as a user of 11 percent of the proceeds. R
mental person); the facts and circumstances, T is treated as usingill make lease payments equal to 20 percent of
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tr}e innulal debt sr?rvice on the blonds 1;or eac:\ yeds n?tthfinan_ce? prope;ty, the oing?t:onts do noternmental persons. Section 1.141-2(d)
of the lease. The present value of R's leaseneet the private security or payment test. Lo - :

; . applies in determining whether the pri-
payments is equal to 12 percent of the present Example 10. Allocation of payments among pp | fi . gV P
value of the debt service over the entire 15-yeaissues.University L, a political subdivision, issued vgtg oan financing test is met. In d?ter'
term of the bonds. If, however, the lease payment§ifée separate series of revenue bonds duriniining whether the proceeds of an issue
taken into account as private payments werd989, 1991, and 1993 under the same bondre ysed to make or finance loans,
limited to 11 percent of debt service paid in eacH_eSOIunolr" L ulse(: the proceeds to c;nséruc_t fac"('i]ndirect, as well as direct, use of the
year of the lease, the present value of theshes exclusively or its own use. Bonds Issue ; ;
payments would be only 8 percent of the debtNder the resolution are equally and ratably_sepfoceeds is taken into account.
service on the bonds over the entire term of thgU'ed and payable solely from the income derived (jy) Measurement of testn determin-

. - y L from rates, fees, and charges imposed by L : ’ :
bonds. The bonds meet the private security Of 1 use of the faciliies. The bonds issued inlmg whether the private loan financing

payment fest, because R's lease payments aigaqg " 1991, and 1993 are not private activityl€St is met, the amount actually loaned
taken into account as private payments in af,nq4q in 1997, L issues another series of bondkd @ nhongovernmental person is not
amount not to exceed 11 percent of the debfijer the resolution to finance additional facilities.discounted to reflect the present value of
service of the bonds.. L leases 20 percent of the new facilities for theiha |oan repavments

Example 7. Allocation of payments to funds noterm of the 1997 bonds to nongovernmentaeF ] p y )
derived from a borrowing. City Z purchases persons who will use the facilities in their trades (C) Definition of private loar—(1) In
property for $1,250,000 using $1,000,000 of progr pusinesses. The present value of the leasgeneral. Any transaction that is gener-
ceeds of its tax increment bonds and $250,000 Qfayments from the nongovernmental users W”blly characterized as a loan for federal

other revenues that are in its redevelopment funGqual 15 percent of the present value of the de c
Within 60 days of the date of purchase, Z deda"e‘égrvice onpthe 1997 bonrcjis. L will commingle all hcome tax purposes is a loan for pur-

its intent to sell the property pursuant to aof the revenues from all its bond-financed facili- P0S€s of this section. In addition, a loan
redevelopment plan and to use that amount t@es in its revenue fund. The present value of thanay arise from the direct lending of
relmbu(rjse |t|s rsdet\;]elopment fur:dl. The b?ndts a@Bortion of the lease payments from nongovernphond proceeds or may arise from trans-
secured only by the Incremental property laxegental lessees of the new facilities allocable to the, a+i i ; i :
attributable to the increase in value of the property|997 bonds under paragraph (d) of this section i(;aCt'onS In Wh'Ch_ |nd|r¢ct benefits that
from the planned redevelopment of the propertyjess than 10 percent of the present value of tha/€ the economic equivalent of a loan
Within 18 months after the issue date, Z sells thejebt service on the 1997 bonds because the bofe conveyed. Thus, the determination
financed property to Developer M for $250,000,documents provide that the bonds are equally angf whether a loan is made depends on
which _Z uses to reimburse the redevelopmentatably secured. Accordingly, the 1997 bonds dahe substance of a transaction rather

fund. The property that M uses is financed bothot meet the private security test. The 1997 bond .
with the prOCeedS of the bonds and Z's redevelopmeet the private payment test, however, becau@an its form For examp|e7 a |ease or

ment fund. The payments by M are properlyihe private lease payments for the new facility ar@ther contractual arrangement (for ex-

allocable to the costs of property financed with theproperly allocated to those bonds (that is, becausample, a management contract or an
amounts in Z's redevelopment fund. See paranone of the proceeds of the prior issues were usedutput contract) may in substance con-
graphs (c)(3)(i) and (\{) of this section. ' for the new facilities). See paragraph (c) of thisgtitite a loan if the arrangement trans-
Example 8. Allocation of payments to differentsection. . .
sources of funding—improvemenits.1997, City L Example 11. Generally applicable tag) Au- fers tax ownershlp of the fa-Cllllty to a
issues bonds with proceeds of $8 million tothority N issues bonds to finance the constructionongovernmental person. Similarly, an
finance the acquisition of a building. In 2002, L of a stadium. Under a long-term lease, Corporatiomutput contract or a management con-
spends $2 million of its general revenues toX, a professional sports team, will use more thafrgct with respect to a financed facility
improve the heating system and roof of thelO percent of the stadium. X will not, however, .
building. At that time, L enters into a 10-year make any payments for this private business usgenerally is not treated as a Iqan of
lease with Corporation M for the building provid- The security for the bonds will be a ticket tax Proceeds unless the agreement in sub-
ing for annual payments of $1 million to L. The imposed on each person purchasing a ticket for agtance shifts significant burdens and
lease payments are at fair market value, and thevent at the stadium. The portion of the ticket taxhpenefits of ownership to the nongovern-
lease payments do not otherwise have a significarttributable to tickets purchased by persons attenqﬁentaj purchaser or manager of the
nexus to either the issue or to the expenditure ahg X's events will, on a present value basis,,_ ..
general revenues. Eighty percent of each leasexceed 10 percent of the present value of the delgﬁc'“ty'
payment is allocated to the issue and is taken intservice on N's bonds. The bonds meet the private (2) Application only to purpose in-
account under the private payment test becausecurity or payment test. The ticket tax is not 3vestment+s—(i) In general. A loan may
each lease payment is properly allocated to thgenerally applicable tax and, to the extent that thi)e either a purpose investment or a
sources of funding in a manner that reasonablyax receipts relate to X's events, the taxes ar . purp .
corresponds to the relative amounts of the sourcgsayments in respect of property used for a privat§lONPUrpose investment. A loan that is a
of funding that are expended on the building. business use. nonpurpose investment does not cause

Example 9. Security not provided by users of (i) The facts are the same #xample 11(), the private loan financing test to be met.
proceeds not taken into accour@ounty W issues €xcept that the ticket tax is imposed by N ongq, example, proceeds invested in loans,

certificates of participation in a lease of a buildingtickets purchased for events at a number of large S :
that W owns gnd Cfvenams to appropriate ann,E,Jéqntertainment facilities within the N’s jurisdiction such as obligations of the United States,

payments for the lease. A portion of each paymerffor example, other stadiums, arenas, and conceﬂurlng a temporary period, as part of a
is specified as interest. More than 10 percent ohalls), some of which were not financed withreasonably required reserve or replace-
the building is used for private business use. Non&x-exempt bonds. The ticket tax is a generallynent fund, as part of a refunding es-
of the proceeds of the obligations are used witt@Pplicable tax and therefore the revenues from thlgrOW' or as part of a minor portion (as

respect to the building. W uses the proceeds of thi&x are not payments in respect of property use : :
oblirg);ations to make a grant to Corgoration Y forfor a private business use. The receipt of the tickeeach of those terms are defined in

the construction of a factory that Y will own. Y tax does not cause the bonds to meet the priva® 1.148-1 or § 1.148-2) are generally

makes no payments to W, directly or indirectly, forSE€Curity or payment test. not treated as loans under the private
its use of proceeds, and Y has no relationship to . ) ) loan financing test.

the users of the leased building. If W defaulis§ 1.141-5 Private loan financing test. .. .

under the lease, the trustee for the holders of the (i) Certain prepayments treated as

certificates of participation has a limited right of (&) In general.Bonds of an issue are loans. Except as otherwise provided, a
repossession under which the trustee may nqvrivate activity bonds if more than theprepayment for property or services is
foreclose but may lease the property to a neegser of 5 percent or $5 million of thetreated as a loan for purposes of the
;Z’li’:édatb;a';r:n?rr\'fee:e;’f'?ne'pfggeg)?"ﬂig‘;nsfofr roceeds of the issue is to be usegrivate loan financing test if a principal

private business use. However, because the profdirectly or indirectly) to make or fi- purpose for prepaying is to provide a
erty is not provided by a private business user antlance loans to persons other than gowenefit of tax-exempt financing to the
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seller. A prepayment is not treated as aequires property owners to finance angible, or required, to make deferred
loan for purposes of the private loangovernmental tax or assessment of gempayments of the tax or assessment giv-
financing test if— eral application for an essential governing rise to a tax assessment loan on an
(A) The prepayment is made for amental function that satisfies each of theequal basis (the equal basis require-
substantial business purpose other thamquirements of paragraphs (d)(3ment). A tax or assessment does not
providing a benefit of tax-exempt fi- through (5) of this section. satisfy the equal basis requirement if the
nancing to the seller and the issuer has (3) Mandatory tax or other assess-terms for payment of the tax or assess-
no commercially reasonable alternativanent. The tax or assessment must be ament are not the same for all taxed or
to the prepayment; or enforced contribution that is imposedassessed persons. For example, the equal
(B) Prepayments on substantially theand collected for the purpose of raisingoasis requirement is not met if certain
same terms are made by a substantiabvenue to be used for a specific purproperty owners are permitted to pay the
percentage of persons who are similarlpose (that is, to defray the capital costax or assessment over a period of years
situated to the issuer but who are nobf an improvement). Taxes and assessvhile others must pay the entire tax or
beneficiaries of tax-exempt financing.ments do not include fees for servicesassessment immediately or if only cer-
(3) Grants—(i) In general.A grant of The tax or assessment must be imposddin property owners are required to
proceeds is not a loan. Whether a trangursuant to a state law of general appliprepay the tax or assessment when the
action may be treated as a grant or aation that can be applied equally tgproperty is sold.
loan depends on all of the facts andhatural persons not acting in a trade or (ii) General rule for guaranteesA
circumstances. business and persons acting in a trade guarantee of debt service on bonds, or
(i) Tax increment financing-(A) In business. For this purpose, taxes andf taxes or assessments, by a person that
general. Generally, a grant using pro-assessments that are imposed subject it treated as a borrower of bond pro-
ceeds of an issue that is secured bgrotest procedures are treated as eweeds violates the equal basis require-
generally applicable taxes attributable tdorced contributions. ment if it is reasonable to expect on the
the improvements to be made with the (4) Specific essential governmentaldate the guarantee is entered into that
grant is not treated as a loan, unless theinction—(i) In general. A mandatory payments will be made under the guar-
grantee makes any impermissible agregax or assessment that gives rise to a taantee.
ments relating to the payment that reassessment loan must be imposed for (6) Coordination with private busi-
sults in the taxes imposed on that taxene or more specific, essential governness testsSee 88 1.141-3 and 1.141-4
payer not to be treated as generallynental functions. for rules for determining whether tax
applicable taxes under § 1.141-4(e). (ii) Essential governmental functionsassessment loans cause the bonds fi-
(B) Amount of loan.If a grant is For purposes of paragraph (d) of thisnancing those loans to be private activ-
treated as a loan under this paragrapbection, improvements to utilities andity bonds under the private business use
(c)(3), the entire grant is treated as a&ystems that are owned by a governand the private security or payment
loan unless the impermissible agreememhental person and that are available forests.
is limited to a specific portion of the use by the general public (such as (e) Examples. The following ex-
tax. For this purpose, an arrangemendidewalks, streets and street-lights; ele@amples illustrate the application of this
with each unrelated grantee is treated dsic, telephone, and cable television syssection:
a separate grant. tems; sewage treatment and disposal Example 1. Turnkey contract not treated as a
(4) Hazardous waste remediationsystems; and municipal water facilities)°a"- State agency Z and federal agency H will
bonds. In the case of an issue ofserve essential governmental functionsgaCh contrioute to rehabilfate a projeat awned by
A . H can only provide its funds through a
hazardous waste remediation bondsor other types of facilities, the extentcontribution to Z to be used to acquire the
payments from nongovernmental perto which the service provided by therehabilitated project on a tumnkey basis from an
sons that are either users of the sitéacility is customarily performed (and 1%”8;33'0‘1;2?';%‘2{ gxrﬁ‘e{hg‘irﬁ}a‘ie%hﬁg%ag’
being re_medlated_or persons potentiallfinanced with governmental _bonds) by:ehabmmted 7 issues its notes to provide funds
responsible for disposing of hazardougovernments with general taxing powersor construction. A portion of the notes will be
waste on that site do not establish thats a primary factor in determining retired using the H contribution, and the balance
the transaction is a loan for purposes oivhether the facility serves an essentiadf the notes will be retired through the issuance by
this section. This paragraph (c)(4) apgovernmental function. For exampleZ of long-term bonds. Z lends the proceeds of its
. . otes to Developer B as construction financing
plies only if those payments do notparks that are owned by a governmenta}, yransfers title to B for a nominal amount. The
secure the payment of principal of, orperson and that are available for use byonveyance is made on condition that B rehabili-
interest on, the bonds (directly or indi-the general public serve an essentiahte the property and reconvey it upon completion,
rectly), under the terms of the bonds andjovernmental function. Except as othermégezCfgrgfj“ift‘i'ggsﬂ;eref'gg: ;‘; t]:(sJ;::ee(j re§°£ﬁi¥?,l°rﬁe'fz
those payments are not taken into aowise _.prowded in thls_ parz_atgraphas an additional insured on all insurance. Upon
count under the private payment tes{d)(4)(ii), commercial or industrial fa- completion, B must transfer title to the project
pursuant to § 1.141-4(f)(3). cilities and improvements to propertyback to Z at a set price, which price reflects B's
(d) Tax assessment loan exception owned by a nongovernmental person d@osts and profit, not fair market value. Further,
(1) General rule.For purposes of this not serve an essential governmentd|!S Price is adjusted downward fo reflect any
. . : L . cost-underruns. For purposes of section 141(c),
section, a tax assessment loan that satifinction. Permitting installment  pay- ihis transaction does not involve a private loan.
fies the requirements of this paragrapiments of property taxes or other taxes iS Example 2. Essential government function re-
(d) is not a loan for purposes of thenot an essential governmental functionquirement not metCity D creates a special taxing
private loan financing test. (5) Equal basis requirement(i) In ﬁ'fntﬁﬁnﬁﬁns'iflggngf ?r:gfe?ey Sirvinsede%irﬁcn"ﬂﬁec’ﬁ{al
(2) Tax assessment loan deflneA.. general_. Owners of both bus!r)ess andclean_up_ Dpimposes a Specgl tax on each parcel
tax assessment loan is a loan that ariseemnbusiness property benefiting fromyithin the district in an amount that is related to
when a governmental person permits othe financed improvements must be elithe expected environmental clean-up costs of that
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parcel. The payment of the tax over a 20-yeatp any government use of those proeven though the use by the nongovern-

period is treated as a loan by the property owner, : ; ; F

for purposes of the private loan financing test, TheEeeds (d|sproport|onate use). _ mhentalhperson is not directly related to
special district issues bonds, acting on behalf of D, (2) Application of unrelated or dis- that ot er use. o
that are payable from the special tax levied withinproportionate use test(i) Order of ap- (c) Disproportionate use-(1) Defini-

the distfict, and uses the proceeds to pay for MBlication. The unrelated or dispropor-tion of disproportionate useA private
Costs or environmental clean-up on € property. . . . H H H :
within the district. The bonds meet the privatetlONate use test Is applied by firstbusiness use is disproportionate to a

loan financing test because more than 5 percent életermining whether a private busineséelated government use only to the ex-
the proceeds of the issue are loaned to nongoverise is related to a government use€nt that Fhe amount of proceeds used
mental persons. The issue does not meet the text, private business use that relates t®r that private business use exceeds the

assessment loan exception because the improve- . . mount of proceeds used for the related
ments to property owned by a nongovernmental government use is examined to dete@ P

person are not an essential governmental functiofliN€ whether it is disproportionate togovernment use. For example,_a private
under section 141(c)(2). The issue also meets thhat government use. use of $100 of proceeds that is related
private business tests of section 141(b). (i) Aggregation of unrelated and dis- to a government use of $70 of proceeds

proportionate useAll the unrelated use results in $30.of disproportionate use.
and disproportionate use financed with (2) Aggregation of related useslf
the proceeds of an issue are aggregatd@fO or more private business uses of the
(a) Allocation of proceeds to expendi-to determine compliance with the unreProceeds of an issue relate to a single
tures. For purposes of §§ 1.141-1lated or disproportionate use test. Thgovernment use of those proceeds, those
through 1.141-15, the provisions ofamount of permissible unrelated andPrivate business uses are aggregated to
§ 1.148-6(d) apply for purposes of allo-disproportionate private business use 8Pply the disproportionate use test.
cating proceeds to expenditures. Thusjot reduced by the amount of private (3) Allocation rule.If a private busi-
allocations generally may be made usingpusiness use financed with the proceed3ess use relates to more than a single
any reasonable, consistently applied a®mf an issue that is neither unrelated usese of the proceeds of the issue (for

§ 1.141-6 Allocation and accounting
rules.

counting method, and allocations undenor disproportionate use. example, two or more government uses
section 141 and section 148 must be (jij) Deliberate actions.A deliberate Of the proceeds of the issue or a govern-
consistent with each other. action that occurs after the issue dat@'ent use and a private use), the amount
(b) Allocation of proceeds to prop- does not result in unrelated or dispro®f any disproportionate use may be
erty. [Reserved] portionate use if the issue meets théletermined by—
(c) Special rules for mixed use facili- conditions of § 1.141-12(a). (i) Reasonably allocating the pro-
ties. [Reserved] (b) Unrelated use—(1) In general. ceeds used for the private business use
(d) Allocation of proceeds to commonyhether a private business use is relate@Mong the related uses;
areas. [Reserved] to a government use financed with the (i) Aggregating government uses that
(€) Allocation of proceeds to bonds.prgceeds of an issue is determined on @re directly related to each other; or
[Reserved] _ case-by-case basis, emphasizing the op- (i) Allocating the private business
() Treatment of partnerships{Re- erational relationship between the govuse to the government use to which it is
served] ernment use and the private businesgrimarily related.
(9) Examples[Reserved] use. In general, a facility that is used for (d) Maximum use taken into account.

a related private business use must behe determination of the amount of
Tocated within, or adjacent to, the gov-unrelated use or disproportionate use of
ernmentally used facility. a facility is based on the maximum
[Reserved] (2) Use for the same purpose asamount of reasonably expected govern-
government useUse of a facility by a ment use of a facility during the mea-
§ 1.141-8 $15 million limitation for nongovernmental person for the same&urement period. Thus, no unrelated use
output facilities. purpose as use by a governmental pesr disproportionate use arises solely be-
son is not treated as unrelated use if theause a facility initially has excess ca-
government use is not insignificant.pacity that is to be used by a nongov-
Similarly, a use of a facility in the sameernmental person if the facility will be
manner both for private business useompletely used by the issuer during the
that is related use and private businegerm of the issue for more than an
(a) General rules—(1) Description of use that is unrelated use does not resuhsignificant period.

test. Under section 141(b)(3) (the unre-in unrelated use if the related use is not (e) Examples. The following ex-
lated or disproportionate use test), amsignificant. For example, a privatelyamples illustrate the application of this
issue meets the private business tests divned pharmacy in a governmentallysection:
the amount of private business use andwned hospital does not ordinarily result Example 1. School and remote cafete@ounty
private security or payments attributablén unrelated use solely because the phak issues bonds with proceeds of $20 million and
to unrelated or disproportionate privatemacy also serves individuals not using!*es $18.1 million of the proceeds for constiiction
business use exceeds 5 percent of tithe hospital. In addition, use of parking e school building and $1.9 milion of the

. p ) p ) p gproceeds for construction of a privately operated
proceeds of the issue. For this purposespaces in a garage by a nongovernmegafeteria in its administrative office ~ building,
the private business use test is applietal person is not treated as unrelated usenich is located at a remote site. The bonds are
by taking into account only use that isif more than an insignificant portion of sécured, in part, by the cafeteria. The $1.9 million
not related to any government use ofhe parking spaces are used for a go%Lﬁrﬁgeegcshéil ”;;ﬁ'sitrﬁgtié%)t'}?nfn%\gnvrcﬁﬁttﬁese
proceeds of the issue (unrelated use) aretnment use (or a private business USgnds and exceeds 5 percent of $20 million. Thus,
use that is related but disproportionatehat is related to a government use)the issue meets the private business tests.

27

§ 1.141-7 Special rules for output con
tracts.

[Reserved]

§ 1.141-9 Unrelated or disproportion-
ate use test.



Example 2. Public safety building and court-financed with the proceeds of the issue is $1.50an financing test are bona fide and
house.City Y issues bonds with proceeds of $50million. Alternatively, under paragraph (c)(3)(iii) arm’s—length and the new user pays fair
million for construction of a new public safety of this section, the entire garage may be treated as ' .
building ($32 million) and for improvements to an related to the government use of the incineratopﬂIarket value for the use of the_ financed
existing courthouse ($15 million). Y uses $3and, under that allocation, the garage is noproperty. Thus, for example, fair market
million of the bond proceeds for renovations to andisproportionate use. In either event, sectiorvalue may be determined in a manner
existing privately operated cafeteria located in thel41(b)(3) limits the aggregate unrelated use anghat takes into account restrictions on
courthouse. The bonds are secured, in part, by thdisproportionate use to $4 million. Therefore, th he use of the financed property that
cafeteria. Y's use of the $3 million for the bonds are not private activity bonds under this property

privately operated cafeteria does not meet theection. serve a bona fide governmental purpose.
unrelated or disproportionate use test because (4) Disposition proceeds treated as
these exp_endltures are neither unrelated use ng 1.141-10 Coordination with volumegross proceeds for arbitrage purposes.
disproportionate use. cap. The issuer must treat any disposition

Example 3. Unrelated garageCity Y issues
bonds with proceeds of $50 million for construc- . S
tion o)f 2 new public safety building ($30.5 [Reserved] _c:f sfectlton 148. For pyréoosesdof e||g|t|p||-
million) and for improvements to an existing - Ity TOr temporary perioas under section
courthouse ($15 million). Y uses $3 million of the 8 1.141-11 Acquisition of NONGOVEM-148(c) and exemptions from the require-

bond proceeds for renovations to an existingnental output property. ment of section 148(f) the issuer ma
privately operated cafeteria located in the court- Yy

proceeds as gross proceeds for purposes

house. The bonds are secured, in part, by thEReserved] treat the date of receipt of the disposi-
cafeteria. Y also uses $1.5 million of the proceeds tion proceeds as the issue date of the
to construct a privately operated parking garagg 1.141-12 Remedial actions. bonds and disregard the receipt of dis-
adjacent to a private office building. The private position proceeds for exemptions based

business use oftthe parl;ing garage isfuPhreIa_ted to (a) Conditions to taking remedial ac- on expenditure of proceeds under
any government use of proceeds of the issug: ; ;
Since the proceeds used for unrelated uses a(ra\ﬂcpn' An action that causes an issue 1G 1 148-7 that were met before the

disproportionate uses do not exceed 5 percent ¢N€Et the pfiYate _business tests or th?eceipt of the disposition proceeds.
the proceeds, the unrelated or disproportionate ugerivate loan financing test is not treated (5) proceeds expended on a govern-
test is not met. as a deliberate action if the issuer takegental purpose Except for a remedial

Example 4. Disproportionate use of garage.3 remedial action described in paragra . .
County Z issues bonds with proceeds of $2 parag pﬁctlon under paragraph (d) of this sec-

million for construction of a hospital with no d), (e), or (f) of thiS, section with tion, the proceeds of the issue that are
private business use ($17 million); renovation off€Spect to the n_anua“fled bonds and ifffected by the deliberate action must
an office building with no private business use ($1all of the requirements in paragraph$ gye been expended on a governmental

million); and construction of a garage that is(g)(1) throuah (5) of this section are i
entirely used for a private business use ($( )e(t) oh (4 purpose before the date of the deliberate

million). The use of the garage is related to the . action. _ .

use of the office building but not to the use of the (l) Reasonable expectations test met. (b) Effect of a remedial action-(1)
hospital. The private business use of the garagéhe issuer reasonably expected on thgy general. The effect of a remedial
results in $1 million of disproportionate use be-issue date that the issue would meeiction is to cure use of proceeds that

cause the proceeds used for the garage ($2.; ; ; . -
million) exceed the proceeds used for the relat:iﬁelther the private business tests nor theauses the private business use test or

government use ($1 million). The bonds are noPfivate loan financing test for the entirethe private loan financing test to be met.
private activity bonds, however, because the disterm of the bonds. For this purpose, ifa remedial action does not affect appli-
proportionate use does not exceed 5 percent of thtie issuer reasonably expected on thgation of the private security or payment
proceeds of the issue. issue date to take a deliberate actiopest.

Example 5. Bonds for multiple projectgi) : : ;
County W issues bonds with proceeds of $a8d’’'O" to the final maturity date of the (2) Effect on bonds that have been

million for the following purposes: (1) $72 million !SSU€ that would cause either the privatgdvance refundedlIf proceeds of an
to construct a County-owned and operated wastBusiness tests or the private loan finanGssue were used to advance refund an-
incinerator; (2) $1 million for a County-owned and ing test to be met, the term of the bond%)ther bond, a remedial action taken with

operated facility for the temporary storage of: ; ; .
hazardous waste prior to final disposal; (3) $ for this purpose may be determined byeSpeCt to the refunding bond propor-

million to construct a privately owned recycling [@KING into account a redemption provitionately reduces the amount of pro-
facility located at a remote site; and (4) $6 million SION |f_. the provisions of 8§ 1.141- ceeds of the advance refunded bond that
to build a garage adjacent to the County-owne®(d)(2)(ii)(A) through (C) are met. is taken into account under the private
incinerator that will be leased to Company T to (2) Maturity not unreasonably long. business use test or the private loan

For a1 P ks v 505 g crm of the iSsue. must not Denancing st
percent of its trucks to haul materials to thelonger than is reasonably necessary for (c) Disposition proceeds-(1) Defini-
incinerator and the remaining 25 percent of itthe governmental purposes of the issugon. Disposition proceedsare any
Fgglli(t;to haul materials to the temporary storaggwithin the meaning of § _1.148—_ amounts (mcludlng_property_, such as an
(i) The $1 million of proceeds used for the 1(C)(4))'. Thus, this requ”emen.t Is met Ifagreement to prowde SerVICeS) de.nved
recycling facility is used for an unrelated use. Thethe weighted average maturity of thefrom the sale, exchange, or other dispo-
garage is related use. In addition, 75 percent of thBonds of the issue is not greater thamition (disposition) of property (other
use of the $6 million of proceeds used for thel20 percent of the average reasonabljhan investments) financed with the pro-
garage Is allocable lo the government use obypected economic life of the propertyceeds of an issue.
g;"rgzﬁt S e pfoégg'ggﬁs%'('j forethéegqaigggg(mﬁnanced with the proceeds of the issue (2) Allocating disposition proceeds to
million) relates to the government use of proceed@S Of the issue date. an issue.ln general, if the requirements
at the temporary storage facility. Thus, this portion (3) Fair market value consideration. of paragraph (a) of this section are met,
of the proceeds used for the garage exceeds teycept as provided in paragraph (f) ofafter the date of the disposition, the
gg?gefndiﬁigﬁegn?rtmg tzg‘;zrsa%Sg?srzggpgfimyafgfhis section, the terms of any arrangeproceeds of the issue allocable to the
use (but not unrelated use). Thus, the aggregaf®€nt that results in satisfaction of eithetransferred property are treated as fi-

amount of unrelated use and disproportionate usthe private business tests or the privateancing the disposition proceeds rather
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than the transferred property. If a dispo- (3) Notice of defeasancelhe issuer qualified 501(c)(3) bonds for all pur-
sition is made pursuant to an installmenmust provide written notice to the Com-poses, including sections 145(b) and
sale, the proceeds of the issue continuaissioner of the establishment of thel50(b).

to be allocated to the transferred propdefeasance escrow within 90 days of the (f) Alternative use of facility. The
erty. If an issue does not meet thedate the defeasance escrow is estabequirements of this paragraph (f) are
requirements for remedial action inlished. met if— o .
paragraph (a) of this section or the (4) Special limitation. The establish- (1) The facility _W|th rESDE(_Jt to Wh!Ch
issuer does not take an appropriate rénent of a defea_sance escrow _does ndoe dellberate action occurs is used in an
medial action, the proceeds of the issu&atisfy the requirements of this paraalternative manner (for example, used
are allocable to either the transferre@raph (d) if the period between the issudor a qualifying purpose by a nongov-

property or the disposition proceedsdate and the first call date of the bond€rnmental person or used by a 501(c)(3)

whichever allocation produces thelS more than 10 1/2 years. organization rather than a governmental
greater amount of private business use (5) Defeasance escrow definedA person); -
and private security or payments. defeasance escrow is an irrevocable es- (2) The nonqualified bonds are

. : . crow established to redeem bonds offeated as reissued, as of the date of the
(3) Allocating disposition proceeds 10y .- jiast call date in an amount thatdeliberate action, for purposes of sec-
different sources of fundindf property o ; !
ogether with investment earnings, idions 55 through 59 and 141, 142, 144,

has been financed by different Sourceéuﬁicient to pay all the principal of, and 145, 146, 147, 149 and 150, and under

O B o oo nerst and call preum on. bonads_ eaiment. the nonqulfed bonct
erty are first allocated to the outstanding{rom the date the escrow is establishegalisty all the applicable requirements
bonds that financed that property T the equlest callldat(_a. The escrow mag‘,or.q'uallfled bonds throughp_ut the re-.
proportion to the principal amounts of ot be mveste_d n h|gher yielding in-maining term O-f the nonql,_lahﬂed bonds;
those outstanding bonds. In no evenfEStments or in any investment under (3) The _dellb_e_rate action does not
may disposition proceeds be allocated tWh'Ch the obligor is a user of the |_nvolve a dISpOSItI-On-tO a_purchaser that
bonds that are no longer outstanding oproceeds of the bonds. finances _the acquisition with proceer of
to a source of funding not derived from () Alternative use of disposition pro- anci;[he’zbr\ 'SS'“('f of tax-exempt bgnds,hand
a borrowing (such as revenues of th&€€€ds—(1) In general. The requirements th( )th b |_Sp_05|t]!on proceeds of te:
issuer) if the disposition proceeds ar&f this paragraph (e) are met if— e st (im‘] Sl it
not greater than the total principal (i) The deliberate action is a diSDOSi'proceeds from_ an installmgent spale) re-
amounts of the outstanding bonds thaion for which the consideration is ex'Eultin from the deliberate action are
are allocable to that property. For purClusively cash; 9

. . . . used to pay the debt service on the
poses of this paragraph (c)(3), principal (i) The issuer reasonably expects tq, i< on the next available payment
amount has the same meaning as iexpend the disposition proceeds Withinblate or, within 90 days of receipt, are
8 1.148-9(b)(2) and outstanding bond$éwo years of the date of the de"beratedepositéd into an escrow that is re-

do not include advance refunded bondsaction; stricted to the yield on the bonds to pay

(d) Redemption or defeasance of (iii) The disposition proceeds arene debt service on the bonds on the
nonqualified bonds~(1) In general.The treated as proceeds for purposes Qlexi available payment date.
requirements of this paragraph (d) aréection 141 and are used in a manner (q) Rules for deemed reissuandeor
met if all of the nonqualified bonds of that does not cause the issue to me%rurposes of determining whether bonds
the issue are redeemed. Proceeds efther the private business tests or thgyat gre treated as reissued under para-
tax-exempt bonds must not be used foprivate loan financing test, and the is'graphs (e) and (f) of this section are
this purpose, unless the tax-exempsuer does not take any action subsequeaga"ﬁed bonds—
bonds are qualified bonds, taking intoto the date of the deliberate action to (1) The provisions of the Code and
account the purchaser’s use of the facilcause either of these tests to be met; andqgylations thereunder in effect as of the
ity. If the bonds are not redeemed within (iv) If the issuer does not use all ofdate of the deliberate action apply; and
90 days of the date of the deliberatahe disposition proceeds for an alterna- (2) For purposes of paragraph (f) of
action, a defeasance escrow must béve use described in paragraphhis section, section 147(d) (relating to
established for those bonds within 9Q(e)(1)(iii) of this section, the issuer useshe acquisition of existing property)
days of the deliberate action. those remaining disposition proceeds fogoes not apply.

(2) Special rule for dispositions for @ remedial action that meets paragraph (h) Authority of Commissioner to pro-
cash. If the consideration for the dispo- (d) of this section. vide for additional remedial actions.
sition of financed property is exclusively (2) Special rule for use by 501(c)(3) The Commissioner may, by publication
cash, the requirements of this paragrapbrganizations. If the disposition pro- in the Federal Register or the Internal
(d) are met if the disposition proceedseeds are to be used by a 501(c)(3Revenue Bulletin, provide additional re-
are used to redeem a pro rata portion afrganization, the nonqualified bondsmedial actions, including making a re-
the nonqualified bonds at the earliestust in addition be treated as reissuethedial payment to the United States,
call date after the deliberate action. Iffor purposes of sections 141, 145, 147under which a subsequent action will
the bonds are not redeemed within 949, and 150 and, under this treatmentjot be treated as a deliberate action for
days of the date of the deliberate actionsatisfy all of the applicable requirementgurposes of § 1.141-2.
the disposition proceeds must be used tior qualified 501(c)(3) bonds. Thus, be- (i) Effect of remedial action on con-
establish a defeasance escrow for thoggnning on the date of the deliberatetinuing compliance.Solely for purposes
bonds within 90 days of the deliberateaction, nonqualified bonds that satisfyof determining whether deliberate ac-
action. these requirements must be treated d®ns that are taken after a remedial
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action cause an issue to meet the privateends are ineligible for the remedial actions undeexchange for this payment, J provides the federal
business tests or the private loan finan(;g"s section. The bonds are private activity bondgovernment with priority rights to use of 25
. ecause P is treated as a user of all of theercent of the facility. J uses the payment received
Ing test— . . . proceeds and P makes a payment ($6 million) fofrom the federal government to defease the
(1) If a remedial action is taken un-this use that is greater than 10 percent of the defstonqualified bonds. The agreement does not cause
der paragraph (d), (e), or (f) of thisservice on the bonds, on a present value basithe bonds to be private activity bonds because J
section, the private business use or pric BT b o e ionhe Tacts (8 of this Secton. See paragraph () of the.
: ; nto account governmental restriction3he facts .
Vat.e loans resultlnkg fro.m the de“ber?téare the same as in Example 1, except that theection.
action are not taken Into account Ofpyiding was used by C only for hospital purposes Example 8. Compliance after remedial action.
purposes of .determml_n_g whether theind C determines to sell the building subject to an 1997, City G issues bonds with proceeds of $10
bonds are private activity bonds; andestriction that it be used only for hospital pur-million to finance a courthouse. The bonds have a
(2) After a remedial action is taken,Poses: After conducting a public bidding procedureveighted average maturity that does not exceed
. » ‘as required by state law, the best price that C i320 percent of the reasonably expected economic
the amount of disposition proceeds iSpe 1o optain for the building subject to thislife of the courthouse. G uses $1 million of the
_treated as equal to the proceeds of th@striction is $4.5 million from P. C uses all of the proceeds for a private business use and more than
issue that had been allocable to th&4.5 milion disposition proceeds to immediately10 percent of the debt service on the issue is
transferred property immediately prior toretire a pro rata portion of the bonds. The sal&secured by private security or payments. G later
the disposition. See paragraph (k) of thi oes not cause the bonds to be prlvat(_e actlv!t;gens one-half of the courthouse pro_perty _to a
tion E le 5 onds because C has taken a remedial actiamongovernmental person for cash. G immediately
Section,Example . described in paragraph (d) of this section so that Fedeems 60 percent of the outstanding bonds. This
() Nonqualified bonds-(1) Amount is not treated as a private business user of bongercentage of outstanding bonds is based on the
of nonqualified bondsThe percentage proceeds. highest private business use of the courthouse in
of outstanding bonds that are nonquali- Example 5. Alternative use of disposition pro-any 1-year period commencing with the deliberate
. . eds.The facts are the same as Example 1, action. For purposes of subsequently applying
fied bpnds equ,als the hlgh_eSt percemagﬁé«:ept that C reasonably expects on the date afection 141 to the issue, G may continue to use all
of private busm?SS use in any 1l-yeafhe deliberate action to use the $5 million disposiof the proceeds of the outstanding bonds in the
period commencing with the deliberatetion proceeds for another governmental purposeame manner (that is, for both the courthouse and
action. (construction of governmentally owned roads)the existing private business use) without causing
(2) Allocation of nonqualified bonds. W|th|n_ t_wo years of receipt, rat_her than using the_the issue to meet the private business use tes_t. The
Allocations to nonqualified bonds must$5 mllllqn to‘r_edeem outstanding bonds. C treatsssue,_ however, continues to meet the private
q . these disposition proceeds as gross proceeds feecurity or payment test. The result would be the
be made on a pro rata basis, except thadurposes of section 148. The bonds are not privateame if D, instead of redeeming the bonds,
for purposes of paragraph (d) of thisactivity bonds because C has taken a remediastablished a defeasance escrow for those bonds,
section (relating to redemption oraction described in paragraph (e) of this sectionprovided that the requirement of paragraph (d)(4)
f er the date of the deliberate action, the pro-of this section was met.
Svifﬁﬁgﬁggf);ngajr:ﬁzge{ dg:glymtlaeezzit (E)Isnau eds of all of the outstanding bonds are treated as
sed for the construction of the roads, even thoug _ ; ;
bond-by-bond basis) as the nonqualifiednly $5 million of disposition proceeds was actu-§ 1.141-13 Refunding issues.
bonds. ally used for the roads.
(k) Examples. The following ex- Example 6. Alternative use of financed property.
les illustrate the application of thi The facts are the same as Example 1 except i
amp pp Sthat C determines to lease the hospital building t§ 1.141-14 Anti-abuse rules.
section: _ N Q, an organization described in section 501(c)(3), ] o
Example 1. Disposition proceeds less than outfor a term of 10 years rather than to sell the (@) Authority of Commissioner to re-
standlng' bond's used to retire bond@n' June 1, bU|Id|_ng to P.In order to induce Q to provide flact substance of transactionsf an
1997, City C issues 30-year bonds with an issuéospital services, C agrees to lease payments th%t t int t i .
price of $10 million to finance the construction of are less than fair market value. Before enterind Suer en e_rs into ,a ransaction or series
a hospital building. The bonds have a weightednto the lease, an applicable elected representativéf transactions with respect to one or
average maturity that does not exceed 120 perceof C approves the lease after a noticed publienore issues with a principal purpose of
buiding. On the fsus date, C reasonably expettssse Tests. Al the. requrements for_aualfieq o ieTing {0 nongovernmental persons
. , sue meets all the requirements for qualifie
that it will be the only user of the building for the 501(c)(3) bonds, treating the bonds as reissued i1l than as members of the general
entire term of the bonds. Six years after the issuéhat date. For example, the issue meets the wBUDIIC) significant benefits of tax-
date, C sells the building to Corporation P for $5percent restriction on use of proceeds of financ€xempt financing in a manner that is
miIIion.'T_he sale pric_e_ is the fair _market value of issuance costs of section 147(g) because the issigconsistent with the purposes of section
the_ building, as verified by an !n_depe(ldent_ appays no costs qf issuance from dlspo_'sltlon pro 41, the Commissioner may take any
praiser. C uses all of the $5 million dispositionceeds in connection with the deemed reissuance. ti t flect th bst f th
proceeds to immediately retire a pro rata portiorand Q treat the bonds as qualified 501(c)(3) bond ction O retlec . € subs ance_ 0 ,e
of the bonds. The sale does not cause the bonds tor all purposes commencing with the date of thdfansaction or series of transactions, in-
be private activity bonds because C has taken deliberate action. The bonds are treated as quaigluding—
Cetion so.that P15 ol icaied a8 & privatshe delibetais acion. e ° (1) Treating separate issues as a
business user of bond proceeds. Example 7. Deliberate action before proceeaSingle issue for purposes of the private
Example 2. Lease to nongovernmental persorare expended on a governmental purpoSeunty —activity bond tests;
tha instoaa of S6ling the buding. C. 6 years aftekan be used only 1o fnance & correctonal faciity,, (2) Reallocating proceeds to expend-
the issue date, leases the buildiné té) P for 7 year®n the issue date of the bonds, J reasonabwres’ property, .use’ or bonds;
and uses other funds to redeem all of the $1@xpects that it will be the sole user of the bonds (3) Reallocating payments to use or
gﬂlll_ié)n (:utstatn(_:_iﬁg bbonéjs Withint ?0 (zaé/s of the I;;thh(i L(steful life of th(i fa_LtciIitt)é. 'trhde bondsthave agroceeds;
eliberate act. The bonds are not treated as privateeighted average maturity that does not excee . . .
activity bonds because C has taken the remedid20 percent of the reasonably expected economic 4) _Measu”ng private business use on
action described in paragraph (d) of this sectionlife of the facility. After the issue date of the @ basis that reasonably reflects the eco-
Example 3. Sale for less than fair market valuebonds, but before the facility is placed in servicenomic benefit in a manner different than
that the far market value of the bulding at thement pursuant to. which the federal govemmeng™> Provided in § 1.141-3(g); and
time of the sale to P is $6 million. Because thewill make a fair market value, lump sum payment (5) Measuring private payments or
transfer was for less than fair market value, thesqual to 25 percent of the cost of the facility. InSecurity on a basis that reasonably re-
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flects the economic substance in a mariax-exempt financing in a manner inconsistenCommissioner may allocate M’s private business
ner different than as provided inwith theT purposes of _section 141. The method ofise on a pro rata t_)asis to both Fhe se_ries B bonds

measuring private business use over the reasonaldg well as the series A bonds, in which case the
§ 1.141-4. expected useful economic life of financed propertyseries B bonds are private activity bonds.

(b) Examples. The following ex- is for the administrative convenience of issuers of Example 6. Allocations respecte@he facts are
amples illustrate the application of thisstate an_d local bond_s. In cases Where this methdtie same as |rExampIe, 5,except that the debt
section: is used_ln a manner inconsistent with the purposeservice component_of M’s payments _under the take

: ) ~ of section 141, the Commissioner may measurer pay contract is based exclusively on the

Example 1. Reallocating proceeds to indirectyrivate business use on another basis that reasommounts necessary to pay the debt service on the
use. City C issues bonds with proceeds of $20aply reflects economic benefit, such as in this castaxable series A bonds. E's allocation of all of M's
million for the stated purpose of financing im- on an annual basis. If the Commissioner measurgwivate business use to the series A bonds is
provements to roads that it owns. As a part of theyivate business use on an annual basis, the bondsspected because the series of transactions does
same plan of financing, however, C also agrees tgre private activity bonds because the privataot actually transfer benefits of tax-exempt interest
make a loan of $7 million to Corporation M from payment test is met and more than 10 percent aftes to M. Accordingly, the series B bonds are not
its general revenues that it otherwise would havénhe proceeds are used in a trade or business bypeivate activity bonds. The result would be the
used for the road improvements. The interest ratgongovernmental person. same if M's payments under the take or pay
of the loan corresponds to the interest rate on a Example 4. Treating separate issues as a singleontract were based exclusively on fair market
portion of the issue. A principal purpose of thejsg e City D enters into a development agreemenvalue pricing, rather than the tax-exempt interest
financing arrangement is to transfer to M signifi- yith Corporation T to induce T to locate its rates on E's bonds. The result also would be the
cant benefits of the tax-exempt financing. Al-peaqquarters within D's city limits. Pursuant to thesame if the series A bonds and the series B bonds
though C actually allocates all of the proceeds Qgevelopment agreement, in 1997 D will issue $2dhad substantially equivalent weighted average
the bonds to the road improvements, the Comm'zgxillion of its general obligation bonds (the 1997 maturities and E and M had entered into a
sioner may reallocate a portion of the proceeds dfongs) to purchase land that it will grant to T. Thecustomary contract providing for payments based
the bonds to the loan to M because a prinCipalieyelopment agreement also provides that, i@n a ratable share of total debt service. E would
purpose of the financing arrangement is to transfefggg b will issue $20 million of its tax increment not be treated by the Commissioner in any of
to M significant benefits of tax-exempt financing pongs (the 1998 bonds), secured solely by théhese cases as entering into the contract with a
Ina ma‘nner that is inconsistent Wlth_the purp_oseﬁ]crease in property taxes in a Specia| taxing)l’incipal purpose of transferring the benefits of
of section 141. The bonds are private activitygisirict. Substantially all of the property within the tax-exempt financing to M in a manner inconsis-
bonds because the issue meets the private 10aqia| taxing district is owned by T or D. T will tent with the purposes of section 141.
financing test. The bonds also meet the privatgenarately enter into an agreement to guarantee the
business tests. See also 88 1.141-3(a)(2), 1-:L‘%_Elyment of tax increment to D in an amount§ 1.141-15 Effective dates.

4(a)(1), and 1.141-5(a), under which indirect Usgticient to retire the 1998 bonds. The proceeds ) ) )
of proceeds and payments are taken into accouris the 1998 bonds will be used to finance (a) Scope.The effective dates in this

Example 2. Taking into account use of amountimprovements owned and operated by D that wilsection apply for purposes of
derived from proceeds that would be otherwisenot give rise to private business use. Treateggg 1.141-0 through 1.141-14, and
disregarded.County B issues bonds with proceedsseparately, the 1997 issue meets the private busi- 145' 0 th h 1.145 2 th . t
of $10 million to finance the purchase of land. Onness use test, but not the private security 0511' Sl roug . - ( € private
the issue date, B reasonably expects that it will bgayment test; the 1998 issue meets the privat@Ctivity bond regulations), and § 1.150-
the sole user of the land. Subsequently, the federgkcurity or payment test, but not the privatel(a)(3) and the definition of bond docu-
govgrnment acquires the land r1:0r $3 million in ibusiness use test. A principal purpose of thgnents contained in § 1.150-1(b).
condemnation action. B uses this amount to makeinancin lan including the two issues is to :

a loan to Corporation M. In addition, the intereSttransfergsignificant bene%its of tax-exempt financ- (b) Effe_ctlve_ dat.eS'EXC.ept as Other-
rate on the loan reflects the tax-exempt interesing to T for its headquarters. Thus, the 1997 issudViS€ provided in this section, the private
rate on the bonds and thus is substantially lesand the 1998 issue may be treated by the Commig@cCtivity bond regulations, § 1.150-
than a current market rate. A principal purpose okioner as a single issue for purposes of applying_(a)(3), and the definition of bond docu-
the arrangement is to transfer to M significantthe private activity bond tests. Accordingly, thements contained in § 1 150-1(b) apply
benefits of the tax-exempt financing. Although thebonds of both the 1997 issue and the 1998 iss bonds i d ’ ft. M 16
condemnation action is not a deliberate action, théenay be treated as private activity bonds. onas issue . on or arer ay d
Commissioner may treat the condemnation pro- Example 5. Reallocating proceedSity E ac- 1997, (the effective date) that are sub-
ceeds as proceeds of the issue because a princigglires an electric generating facility with a usefulject to section 1301 of the Tax Reform
purpose of the arrangement is to transfer to Meconomic life of more than 40 years and enterf\ct of 1986.

significant benefits of tax-exempt financing in ainto a 30-year take or pay contract to sell 30 (c) Refunding bondsThe private ac-
manner inconsistent with the purposes of sectiopercent of the available output to investor-owned[- ity bond lati § 1.150-1(a)(3
141. The bonds are private activity bonds. utility M. E plans to use the remaining 70 percent' V!ty BONd reguiations, -150-1(a)(3),

Example 3. Measuring private business use onf available output for its own governmental@nd the definition of bond documents
an alternative basisCity F issues bonds with a purposes. To finance the entire cost of the facilitycontained in § 1.150-1(b) do not apply
30-year term to finance the acquisition of anE issues $30 million of its series A taxable bondgo bonds issued on or after the effective
industrial building having a remaining reasonablyat taxable interest rates and $70 million series ate to refund a bond to which the
expected useful economic life of more than 30bonds, which purport to be tax-exempt bonds, af . s .
years. On the issue date, F leases the building tax-exempt interest rates. E allocates all of M’sp”Vate activity bond regU|at|0nS do not
Corporation G for 3 years. F reasonably expectgrivate business use to the proceeds of the series@Pply unless—
that it will be the sole user of the building for the bonds and all of its own government use to the (1) The weighted average maturity of
remaining term of the bonds. Because of the locaproceeds of the series B bonds. The series A bongga refunding bonds is Ionger than—
market conditions, it is reasonably expected thahave a weighted average maturity of 15 years, /. : :
the fair rental value of the industrial building will while the series B bonds have a weighted averag(?1 (I) The we|ghted average maturity of
be significantly greater during the early years ofmaturity of 26 years. M's payments under the takdN€ refunded bonds; or
the term of the bonds than in the later years. Ther pay contract are expressly determined by refer- (ii) In the case of a short-term obliga-
annual rental payments are significantly less thaence to 30 percent of M's total costs (that is, thetion that the issuer reasonably expects to
fair market value, reflecting the interest rate on thesum of the debt service required to be paid o ; _ : ;
bonds. The present value of these rental paymenboth the series A and the series B bonds and ale]cund with a .Io_ng .term financing (such
(net of operation and maintenance expenses) as ofher operating costs). The allocation of all of MsaS a bond. anticipation nOte)' 120 percent
the issue date, however, is approximately 2%rivate business use to the series A bonds does n6f the weighted average reasonably ex-
percent of the present value of debt service on theeflect economic substance because the series pected economic life of the facilities
issue. Under § 1.141-3, the issue does not me&tansactions transfers to M significant benefits offinanced: or
the private business tests, because only 10 percethie tax-exempt interest rates paid on the series B s -
of the proceeds are used in a trade or business tponds. A principal purpose of the financing ar- (2) A pr|nC|paI p_urpose for,the ISSU-
a nongovernmental person. A principal purpose ofangement is to transfer to M significant benefits@nce of the refunding b_onds is to make
the issue is to transfer to G significant benefits ofof the tax-exempt financing. Accordingly, the one or more new conduit loans.
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(d) Permissive application of regula- (1) Proceeds not spent. the earliest call date after the date on

tions. Except as provided in paragraph (2) Proceeds spent. which the failure to properly use the

(e) of this section, the private activity (e) Nonqualified bonds. proceeds occurs under paragraph (d) of
bond regulations, § 1.150-1(a)(3), and this section. Proceeds of tax-exempt
the definition of bond documents con-8 1.142-3 Refunding issues. bonds (other than those described in

tained in § 1.150-1(b) may be applied[ paragraph (d)(1) of this section) must
in whole, but not in part, to— Reserved] not be used for this purpose. If the
(1) Bonds that are outstanding on th o bonds are not redeemed within 90 days
effective date and subject to sectioﬁ? 1.142-1 Exempt facility bonds. of the date on which the failure to
141; or (a) Overview. Interest on a private properly use proceeds occurs, a
(2) Refunding bonds issued on oractivity bond is not excludable from defeasance escrow must be established
after the effective date. gross income under section 103(a) unfor those bonds within 90 days of that
(e) Permissive retroactive application less the bond is a qualified bond. Undedate.
of certain sectionsThe following sec- section 141(e)(1)(A), an exempt facility (2) Notice of defeasancelhe issuer
tions may each be applied to any bondpond issued under section 142 may be Bust provide written notice to the Com-

issued before the effective date: qualified bond. Under section 142(a), armissioner of the establishment of the
(1) Section 1.141-3(b)(4); exempt facility bond is any bond issueddefeasance escrow within 90 days of the
(2) Section 1.141-3(b)(6); and as a part of an issue using 95 percent alate the escrow is established.
(3) Section 1.141-12. more of the proceeds for certain exempt (3) Special limitation. The establish-
. _ facilities. ment of a defeasance escrow does not
§ 1.141-16 Effective dates for qualified 1y scope. Sections 1.142-0 throughsatisfy the requirements of this para-
private activity bond provisions. 1.142-3 apply for purposes of the rulegraph (c) if the period between the issue

(a) Scope.The effective dates of this for exempt facility bonds under sectiondate and the first call date is more than
section apply for purposes of142, except that, with respect to netO 1/2 years. _ N
§§ 1.142-0 through 1.142-2, 1.144-@roceeds that have been spent, (4) Special rule for dispositions of
through 1.144-2, 1.147-0 through§ 1.142-2 does not apply to bondgersonal property. For dl_sposmons of
1.147-2, and 1.150-4. issued under section 142(d) (relating t@ersonal property exclusively for cash,

(b) Effective datesExcept as other- bonds issued to provide qualified resithe requirements of this paragraph (c)
wise provided in this section, the reguladential rental projects) and sectiordr€ met if the issuer expends the dispo-
tions designated in paragraph (a) of thid42(f)(2) and (4) (relating to bondssSition proceeds within 6 months of the
section apply to bonds issued on or aftelssued to provide local furnishing ofdate of the disposition to acquire re-
May 16, 1997, (the effective date). electric energy or gas). placement property for the same qualify-

(c) Permissive applicationThe regu-  (c) Effective datesFor effective dates iNg purpose of the issue under section
lations designated in paragraph (a) obf 88 1.142-0 through 1.142-2, seet42.

this section may be applied in whole,§8 1.141-16. (5) Definitions. For purposes of para-

but not in part, to bonds outstanding on graph (c)(4) of this sectiondisposition

the effective date. § 1.142-2 Remedial actions. pro_ceed_smeans disposition proceeds as
Par. 7. Sections 1.142-0 and 1.142-3 defined in § 1.141-12(c).

B 5 (a) General rule.If less than 95 per-  (d) When a failure to properly use
Z{g ;(f,?segdigdreii ;él?émlwg:nd 1.142 gef?t_ of the net proceeds of an exemproceeds occurs—(1) Proceeds not
facility bond are actually used to pro-spent. For net proceeds that are not
§ 1.142-0 Table of Contenthis sec- Vide an exempt facility, and for no otherspent, a failure to properly use proceeds
tion lists the captioned paragraphs conRU'POse, the issue will be treated agccurs on the earlier of the date on
tained in §§ 1.142-1 through 1.142—3Meeting the use of proceeds requiremenghich the issuer reasonably determines
of section 142(a) if the issue meets thehat the financed facility will not be

§ 1.142-1 Exempt facility bonds. condition of paragraph (b) of this sec-completed or the date on which the

Oveni tion and the issuer takes the remedisfinanced facility is placed in service.

(a) Overview. action described in paragraph (c) of this (2) Proceeds spentFor net proceeds
(b) Scope. section.

that are spent, a failure to properly use

(c) Effective dates. (b) Reasonable expectations requireproceeds occurs on the date on which an

. : ment. The issuer must have reasonablyction is taken that causes the bonds not
§ 1.142-2 Remedial actions. expected on the issue date that 9% be used for the qualifying purpose for
(a) General rule. percent of the net proceeds of the issughich the bonds were issued.
(b) Reasonable expectations requirewould be used to provide an exempt (e) Nonqualified bondsFor purposes
ment. facility and for no other purpose for theof this section, the nonqualified bonds
(c) Redemption or defeasance. entire term of the bonds (disregardingare a portion of the outstanding bonds in
(1) In general. any redemption provisions). To meetan amount that, if the remaining bonds
(2) Notice of defeasance. this condition the amount of the issuewere issued on the date on which the
(3) Special limitation. must have been based on reasonabfgilure to properly use the proceeds
(4) Special rule for dispositions of estimates about the cost of the facilityoccurs, at least 95 percent of the net
personal property. (c) Redemption or defeasanredl) In proceeds of the remaining bonds would
(5) Definitions. general. The requirements of this para-be used to provide an exempt facility. If
(d) When a failure to properly usegraph (c) are met if all of the nonquali-no proceeds have been spent to provide
proceeds occurs. fied bonds of the issue are redeemed oan exempt facility, all of the outstanding
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bonds are nonqualified bonds. The (c) Effective datesFor effective dates issuer or a conduit borrower 501(c)(3)
nongualified bonds must be determineadf 8§ 1.144-0 through 1.144-2, seerganization takes a deliberate action,
on a pro rata allocation basis, excep§ 1.141-16. subsequent to the issue date, that causes
that an issuer may treat bonds with ) . the issue to fail to comply with the
longer maturities (determined on a§ 1.144-2 Remedial action3he reme- requirements of sections 141(e) and 145
bond-by-bond basis) as the nonqualifiedlial action rules of § 1.142-2 apply to(such as an action that results in revoca-

bonds. qualified small issue bonds issued undefion of exempt status of the 501(c)(3)
o section 144(a) and to qualified redevelorganization).

§ 1.142-3 Refunding issues. opment bonds issued under section (b) Modification of private business

[Reserved] 144(c), for this purpose treating thoseests. In applying §§ 1.141-0 through

Par. 8. Sections 1.144-0 is added anBONds as exempt facility bonds and thg 141-15 to section 145(a)—
§§ 1.144-1 and 1.144—2 are revised tgualifying purposes for those bonds as (1) References to governmental per-
read as follows: exempt facilities. sons include 501(c)(3) organizations

; _ ith respect to their activities that do

§ 1.144-0 Table of Content3his sec- , fﬁ—,r'_z gérs e;:ég);ds tol.r1e4aE:j %St?c:ﬁg\,%sﬁgot constitute unrelated trades or busi-
tion I|s§s the captioned paragraphs con=" nesses under section 513(a);
tained in 8§ 1.144-1 and 1.144-2. § 1.145-0 Table of Contenthis sec- (2) References to “10 percent” and
§ 1.144-1 Qualified small issue bondstion lists the captioned paragraphs con-proceeds” in the context of the private

o tained in §8 1.145-1 and 1.145-2. business use test and the private security
qualified student loan bonds, and quali or payment test mean “5 percent” and

fied redevelopment bonds. § 1.145-1 Qualified 501(c)(3) bonds.“net proceeds”; and
(a) Overview. . (3) References to the private business
(b) Scope. (@) Overview. use test in §§ 1.141-2 and 1.141-12
(c) Effective dates. (b) Scope. include the ownership test of section
§ 1.144-2 Remedial actions. (c) Effective dates. 145(a)(1).

§ 1.144-1 Qualified small issue bonds8 1.145-2 Application of private activ- _ (€) Exceptions=(1) Certain provi-

. ity bond requlations. sions relating to gover_nr_nental pro-
qualified student loan bonds, and quali-ty g grams. The following provisions do not

fied redevelopment bonds. (a) In general. apply to section 145: § 1.141-2(d)(4)
(a) Overview. Interest on a private (b) Modification of private business (relating to the special rule for disposi-
activity bond is not excludable from tests. tions of personal property in the ordi-
gross income under section 103(a) un- (C) Exceptions. nary course of an established govern-
less the bond is a qualified bond. Under (1) Certain provisions relating to gov-mental program) and § 1.141-2(d)(5)
section 141(e)(1)(D), a qualified smallernmental programs. (relating to the special rule for general
issue bond issued under section 144(a) (2) Costs of issuance. obligation bond programs that finance a
may be a qualified bond. Under section large number of separate purposes).

144(a), any qualified small issue bond i 1.145-1 Qualified 501(c)(3) bonds. (2) Costs of issuanceSection 1.141—
any bond issued as a part of an issue 95 ; : 3(g)(6) does not apply to section
percent or more of the proceeds o%c(a) Overview. Interest on a private 145(a)(2) to the extent that it provides

which are to be used to provide certalrbrg;/gyinggrr:% fndnec;t sz)t(:fuzil(l;r? afcl)%(go[rnt_hat costs of issuance are allocated rat-
manufacturing facilities or certain depre

; o bly among the other purposes for
ciable farm property and which meet;IeSS the bond is a qualified bond. UnOle\"j‘vhich the proceeds are used. For pur-

section 141(e)(1)(G), a quallfledgoses of section 145(a)(2), costs of

other requirements. Under sectio : :
141(e)(1)(F) a qualified redevelopmenri?sog(gt(gl)iﬁté%ngoﬁjuaig:rdgécstﬁjﬁli%mdssuance are treated as private business

bond issued under section 144(c) is oo : use.
qualified bond. Under section 144(c), qiiilg:jeg:: %)(@:r)t(%)f ;r? ri]sdsulz tﬁg{ sgtci)gf? Par. 10. Sections 1.147-0 through
qualified redevelopment bond is anylé:e requirements of sections 145(a .147-2 are added to read as follows:

bond issued as a part of an issue 9 rough (d) § 1.147-0 Table of Contentghi

ercent or more of the net proceeds o ' . .147-0 Table ol Contents.nis sec-
\I/Dvhich are to be used for orl?e or mor £2)5 Szcope.|8e?t|ons 1.145-0 fthroughtiqn lists the captioned paragraphs con-
redevelopment purposes and whic%' ~2 apply for purposes of sectiofained in §§ 1.147-1 and 1.147-2.

. . 45(a).
mezg;ssccczr:)egnsgtcrl?ornrseqf |1riT_e(;1 tfﬁrough (c) Effective datesFor effective dates 8 1.147-1 Other requirements appli-

1.144-2 apply for purposes of the rule f 88 1.145-0 through 1.145-2, seeable to certain private activity bonds.

for small issue bonds under sectio 1.141-15.
144(a) and qualified redevelopmen

bonds under section 144(c), except th%
§ 1.144-2 does not apply to the require- _ )
ments for qualified small issue bonds (a) In general.Except as provided in 8 1.147-2 Remedial actions.
under section 144(a)(4) (relating to thehis section, 8§ 1.141-0 through . .
limitation on capital expenditures) or1.141-15 apply to section 145(a). For gl'147_1 Other requirements bapg“'
under section 144(a)(10) (relating to theexample, under this section, § 1.141—1(,:a e to certain private activity bonds.
aggregate limit of tax-exempt bonds peand § 1.141-2, an issue ceases to be an(a) Overview. Interest on a private
taxpayer). issue of qualified 501(c)(3) bonds if theactivity bond is not excludable from
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gross income under section 103(a) unditures not later than 18 months afteproceeds occurs under 8§ 1.142-2 or
less the bond is a qualified bond. Undethe later of the date the expenditure i§ 1.144-2, sections 150(b)(3) through
section 147, certain requirements mugbaid or the date the project, if any, thaf{5) do not apply during the period
be met for a private activity bond tois financed by the issue is placed inpetween that date and the date on which
qualify as a qualified bond. service. This allocation must be made ifhe nonqualified bonds are redeemed.
(b) Scope.Sections 1.147-0 throughany event by the date 60 days after the .. . P 0
1.147-2 apply for purposes of the ruledifth anniversary of the issue date or theity(”?f glt%?r? (;I\;; 2# f;'gyl;fcilljits; ic’)sf fuascelld
in section 147 for qualified private ac-date 60 days after the retirement of th(?or' an alternative qualifying use under
tivity bonds that permit use of proceedsssue, if earlier. This paragraph§§ 1145-2 and g141_12(f) sections
to acquire land for environmental pur-(d)(1)(iii) applies to bonds issued on or1 OE) 3 d d. I, b
poses (section 147(c)(3)), permit use ohfter May 16, 1997. 50(b)(3) and (5) do not apply because
of the alternative use.

proceeds for certain rehabilitations (sec- x % % (i) A . ¢ N
tion 147(d)(2) and (3)), prohibit use of . . iii) Alternative use o isposition
proceeds to finance skyboxes, airplanes, Par 12'_ Section 1.150-1 is amendegoceeds. If disposition proceeds are
gambling establishments and similar fa8S follows: . used for a qualifying purpose under
cilities (section 147(e)), and require pub- L~ Paragraph (a)(3) is added. §§ 1.145-2 and 1.141-12(e), 1.142—

lic approval (section 147(f)), but not for, 2 Paragraph (b) is amended by addy )4 o 1.144-2, sections 150(b)(3)
the rules limiting use of proceeds to'n?j a new definition in alphabetical y, 0,1 (5) do not apply because of the
acquire land or existing property under®'%€"- deliberate action that gave rise to the

Sez:ti)OE?f 14_7((321(1) aFnd (?f), and d(d)(l)- The additions read as follows: disposition proceeds after the date on
c) Effective datesFor effective dates I ; o

§ 1.150-1 Definitions. which all of the disposition proceeds
of 88 1.147-0 through 1.147-2, see’ " =~ have been expended on the qualifying
§ 1.141-16. (@) purpose. If all of the disposition pro-

- - (3) Exception to general effectiveceqqs are so expended within 90 days of
8 1.147-2 Remedial actions. date. See § 1.141-15 for the effectiveye gaie of the deliberate action, how-
The remedial action rules ofdate (_)f the_deflnltlon of bond docqmentsever, sections 150(b)(3) through (5) do
§ 1.142-2 apply to the rules in sectiorfontained in paragraph (b) of this secy 5 “hecause of the deliberate
147 for qualified private activity bonds ton-: action.
that permit use of proceeds to acquire L
land for environmental purposes (section b) * * *

147(c)(3)), permit use of proceeds for . > : . :
certain rehabilitations (section 147(d)(2)d Bond documentsneans the bond in- property financed with an issue of quali-

e enture or resolution, transcript of pro- i ivi -
and (3)), prohibit use of proceeds to p Pro-fied private activity bonds causes sec

finance skyboxes, airplanes, gambling?eedmgs’* and any related documentgion 150(b)(3), (b)(4), or (b)(5) to apply

(c) Allocation rules—(1) In general.
If a change in use of a portion of the

establishments and similar facilities oo to an issue, the bonds of the issue
(section 147(e)), and require public ap- Par. 13. Section 1.150-4 is added tg'locable to that portion under section
proval (section 147(f)), for this purposeread as follows: 150(c)(3) are the same as the nonquali-
treating those private activity bonds sub- fied bonds determined for purposes of

ject to the rules under section 147 a§ 1.150-4 Change in use of facilities88 1.142-1, 1.144-1, and 1.145-1, ex-
exempt facility bonds and the qualifyingfinanced with tax-exempt private activitycept that bonds allocable to all common
purposes for those bonds as exemponds. areas are also allocated to that portion.

facilities. (2) Special rule when remedial action

Par. 11. Section 1.148-6 i ded (@) Scope. This section applies for . . X
by Zglding n?a(\:/vlogaragraphs Is(a?(rg)enar?(ﬂ’“rposes of the rules for change of us€ t.aken: If-an issuer takgs a remgd|al
(d)(l)(lll) to read as follows: of facilities financed with private activ- aCtI.OI:\ with respect to an issue of private

' ity bonds under sections 150(b)(3) (re@ctivity bonds under §§ 1.142-2,

§ 1.148-6 General allocation and ac-lating to qualified 501(c)(3) bonds), 1.144-2, or 1.145-2, the bonds of the

counting rules. 150(b)(4) (relating to certain exemptissue allocable to a portion of property
e facility bonds and small issue bonds)are the same as the nonqualified bonds
() 150(b)(5) (relating to facilities required determined for purposes of those sec-

(3) Absence of allocation and ac-ty he'gwned by governmental units ofions.
counting methodslf an issuer fay[s to 501(c)(3) organizations), and 150(c). (d) Effective datesFor effective dates
maintain books and records sufficient t0 ) ‘Fttect of remedial actions(1) In  of this section, see § 1.141-16.
establish the accounting method for afenera| Except as provided in  this
issue and the allocation of the proceedsgyin, the change of use provisions OPART 602—OMB CONTROL
of that issue, the rules of this section argqctigns 150(b)(3) through (5), andNUMBERS UNDER THE

applied using the specific tracingy5n.¢) apply even if the issuer takes PZAPERWORK REDUCTION ACT
method. This paragraph (2)(3) applies Qo media| action described in §§ 1.142—

bonds issued on or after May 16, 19972 1.144—2. or 1.145-2. Par. 14. The authority citation for
L I '(2) Exce,ptions—(i) Redemption. If part 602 continues to read as follows:

(d) ** = nonqualified bonds are redeemed within Authority: 26 U.S.C. 7805.
a *=** 90 days of a deliberate action under Par. 15. In § 602.101, paragraph (c)

(i) Timing. An issuer must account § 1.145-2(a) or within 90 days of theis amended by adding entries in humeri-
for the allocation of proceeds to expendate on which a failure to properly usecal order to the table to read as follows:
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8 602.101 OMB Control numbers. elections under section 338. The text ofClass IlI—All assets not in Class I, Il,
* % x % the temporary regulations herein als®r IV; and
serves as the text of REG-252665-98Class IV—Intangible assets in the nature

(© "~ of goodwill and going concern value.
CFR part or section EFFECTIVE DATE: These regulations Section 197 was enacted as part of
where identified and Current OMB are effective February 14, 1997. the Omnibus Budget Reconciliation Act
described control No. For dates of applicability, seeof 1993, Public Law 103-66, 107 Stat.

* x * * x 88§ 1.338(b)-2T(c)(4) and 1.1060-312 (1993) (the 1993 Act). Prior to the
1141-1 1545-1451 1T(a)(2)(ii). 1993 Act, acquired goodwill apd going
1.141-12 1545-1451 concern value were not amortizable, but
1142-2 15451451 FOR FURTHER INFORMATION CON- other acquired intangible assets were

' o s+« TACT: Brendan P. O'Hara, Office of amortizable if they could be separately
1.148-6 1545_1451 Assistant Chief Counsel (Corporate)identified and their useful lives deter-

' . e %% (202) 622-7530 (not a toll-free number) mined with reasonable accuracy. Section

197 responded to policy and administra-
SUPPLEMENTARY INFORMATION:  tive concerns regarding the treatment of
acquired intangibles by providing simi-
lar treatment for goodwill, going con-

Th lati d th rgern value, and certain other intangible
ese regulations amend the CUreMfsqets aequired in a taxable acquisition

. temporary regulations under section%1 ; : ;
Donald C. Lubick, nd held in connection with a trade or
1060 (8 1.1060-1T) and  338(b)yginess. The 1993 Act allows taxpayers

Acting Assistant Secretary of the(§§ 1.338(b)-2T and 1.338(b)-3T) (theto amortize certain acquired intangible

Treasury. - current regulations) with respect to the;ssets (amortizable section 197 intan-

(Filed by the Office of the Federal Register ontreatment of acquired intangible assets,: - .

January 10, 1997, 8:45 a.m., and published in thfhey also amend related examples i%lbles). over 15 years, subject to certain
xceptions.

The report of the House Committee

issue of the Federal Register for January 16, 199%he final regulations under section 338.

62 F.R. 2275 Section 1060 provides for the aIIocationOn Ways and Means accompanying the
of purchase price among the assets of 7993 Act states that:

Section 338.—Certain Stock trade or business under regulations. Se¢ris expected that the present [regula-

Purchases Treated as Asset tion 338(b) provides for a similar alloca—tions under sections 338 and 1060] will

Acquisitions tion, also under regulations, for ape amended to reflect the fact that

26 CFR 1.338(b)-2T: Allocation of adjusteddeemed purchase of assets under secti Lbction 197] allows an amortization

grossed-up basis among target assets (temporary§38_- The current regU|at|an employ' eduction with respect to intangible as-
residual method of allocation. The legis-,

X ) . ets in the nature of goodwill and going
T.D. 8711 !atlve history of section 1060, adOpted;oncern value. It is anticipated that the
in 1986, noted with approval the use o

DEPARTMENT OF THE TREASURY the residual method under the sectiorﬁ%sr:guxil”rgztr;ggdﬁ?eedm{ge?relgttgﬁ ;i?grl?_

Margaret Milner Richardson,
Commissioner of Internal Revenue.gackground

Approved December 30, 1996.

internal Revenue Service 338(b) regulations and required that th‘?izable section 197 intangibles as Class
26 CFR Part 1 same method be used pursuant to re9I assets and that this modification will

. . lations to be prescribed under sectio i
Intangibles Under Sections 1060 1060. S. Rep. No. 99-313, 99th Cong%v%ﬁ)% t[geﬁg())/nafg?]lsflitlorl]ie%f property to
and 338 2d Sess. 253, 254 (1986): 1986-3 C.B' pplies.
AGENCY: Internal Revenue ServiceVol. 3, 253-54. H.R. Rep. 111, 103d Cong., 1st Sess.
(IRS), Treasury. The current regulations place each/60, 776 (May 23, 1993), 1993-3 C.B.

acquired asset into one of four asse836, 352.
classes. The purchase price is allocated
among the classes in priority order. N%Y

ACTION: Final and temporary regula-
tions. The current regulations have not yet
een amended in accordance with the

SUMMARY: This document amends theaSset in any class except for the la egislative history of section 197. These

temporary regulations under Section§|aSS is allocated more than its fai . .
1060 and 338(b) of the Internal Revenudnarket value. If the aggregate purchas ew temporary regulations accomplish

. e ; ~that change, with slight modifications,
Code (Code) relating to purchase pricrice allocable to a partlpular class is S discussged below. 9
allocations in taxable asset acquisition¥ss than the aggregate fair market valug
and deemed asset purchases. TH¥ the assets within the class, each aSSEtxplanation of Provisions

amendments revise the treatment of iniS allocated an amount in proportion to
tangible assets in such acquisitions t#S fair market value and nothing is The temporary and final regulations

take into account the enactment of secdllocated to any junior class. are amended to conform to the legisla-
tion 197 by the Omnibus Budget Recon- The four classes under the currentive history of the 1993 Act by placing
ciliation Act of 1993. This document regulations are as follows: all amortizable section 197 intangibles

also makes conforming amendments t€lass |—Cash and cash equivalentspther than goodwill and going concern
the final regulations under section 338Class |l—Certificates of deposit, U.S.value in Class IV.

The regulations provide guidance regovernment securities, readily market- However, the new regulations also
garding taxable asset acquisitions andble stock or securities, and foreigrninclude nonamortizable section 197 in-
deemed asset purchases resulting frogurrency; tangibles in Class IV. Some section 197
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intangibles are amortizable by the buyecarries out the expectation set forth ifSpecial Analyses
though they were not amortizable by thehe legislative history of the 1993 Act
seller. Other section 197 intangibles mayy making section 197 intangibles junior
not be arporrt]izable _be;]:aus_e of thle appf'&o all other assets in the allocatio
cation of the anti-churning rules ofscheme. The practical significance o :
section 197(f)(9). Although sectionsplacing goodwill and going concern reheﬁ;%re’lta ;(ng Ieﬁggy g:ztra]ssan;?erlrtn:isnggt
338(0) and 1060 do ot require Conforvajue in Class V is generally limited 1o that'section 553(b) of the Administrative
mity between the buyer and seller ofyjreymstances in which fewer than all ofprocadure Act (5 U.S.C. chapter 5) does
purChase Pnce allocatlor.]S’ they reﬂ.ec{he amOI’tizab|e SeCtion 197 intangibleﬁot app'y to thes.e. régu'ations and
-Str?ng- poI|C|esd etncouragllng tponfo;n:gy,acquired in a single transaction areyecause the regulations do not irﬁpose a
Lz?euolfngomﬁqr}sggr:gra:/ppljlgiiglgor%m ®subsequently disposed of at a gaincollection of information on small enti-
F2d 771 (3d Cir 196.7)pert denieq. Those situations, in any case, requirgéies, the Regulatory Flexibility Act (5
389 U.S. 858 (1967) in cases where th&2me .method of allocation among theJ.S.C. chapter 6) does not apply. Pursu-
’ @tanglbles. ant to section 7805(f) of the Code, these
regulations will be submitted to the
ffective Date Chief Counsel for Advocacy of the

. : . . Small Business Administration for com-
are inconsistent. These policies favoring Th . . 7S )
. o ese regulations are effective form m m
conformity are best served by requmngta 9 ent on their impact on small business.

both parties to include the same asse ﬁpplicable asset acquisitions, as defined
in each class. Moreover, this rule is aIs% section 1060(c), completed on or aftePrafting Information

more consistent with section 1060(b) a ebruary 14, .1997’. and fpr acquisition The principal author of these regula-
amended by the 1993 Act. Sectiondates’ as defined in section 338(h)(z)tions is Brendan P. O'Hara, Office of

1060(b)(1) requires the parties to reportP ©OF after February 14, 1997. the Assistant Chief Counsel (Corporate),
under regulations, “the amount of con- As described above, the current regutRS. However, other personnel from the
sideration received for the assets whicltations have been in conflict with the|RS and Treasury Department partici-
is allocable to section 197 intangibles.”1993 Act legislative history concerningpated in their development.

The term section 197 intangiblesis the classification of amortizable section e s s e

more inclusive than amortizable sectiorl97 intangibles other than goodwill and

197 intangibles. The goals of consisgoing concern value since August 10Adoption of Amendments to the Regula-
tency, simplification, and administrabil- 1993, generally (the date of enactmentions

ity will be better achieved with respectof section 197), and, in some cases, ) )
to allocations to section 197 intangiblessince 1991 Accordingly, 26 CFR part 1 is

i amended as follows:
if all such assets are removed from . |oisiative history to the 1993
Class Ill and isolated in a junior class

(or classes). Accordingly, these reguIaACt clearl_y contemplates that changes t®ART 1—INCOME TAXES
tions classify all section 197 intangiblesthe classification sys'tem would be made
(other than goodwill and going concern?y @mended regulations. In the absencg, .+ 1" continues to read in part as
value) as Class IV assets. of such amendments, the only systerfy)|oys:

To reconcile the original intention of available under regulations was the four- aythority: 26 U.S.C. 7805 * * *
Congress in requiring the residualclass system established before the en-pgr 2° |n § 1.338-0, entries for
method of allocation for goodwill and actment of section 197. Further, the IR 1 338(b)-2T(b)(2)(v) and § 1.338(b)—

going concern value with the legislativerevised Form 8594, Asset Acquisition2T(c)(4) are added to read as follows:
history of the 1993 Act, these regula-Statement under Section 1060, in Janu-

tions provide that goodwill and goingary of 1996 in a manner consistent with§ 1.338-0 Outline of topics.

concern value will be assigned to a trughe legislative history, i.e., by placing all %% % %

residual class, Class V. This method immortizable section 197 intangibles in

consistent with the policies of sectionClass IV. For acquisition dates before§ 1.338(b)-2T Allocation of adjusted
197 (which regards many intangible as+ebruary 14, 1997, if section 197 ap-grossed-up basis among target assets
sets as the functional equivalent oflies to any asset acquired or deemetiemporary).

goodwill and going concern value andacquired, the taxpayer (and all related o x x s

thus treats them uniformly) as well asparties) may consistently (in all transac- (p) * * *

the original intention of the Tax Reformtions in which AGUB, ADSP, MADSP, (2) * * *

Act of 1986, Public Law 99-514, 100 ; ;
J ’ or consideration must be allocated under
Stat. 2085 (1986) (that goodwill andeecion 338 or 1060)— (v) Class V assets.

It has been determined that this Trea-
sury decision is not a significant regula-
ory action as defined in EO 12866.

parties have agreed to an allocation, an
a reporting system designed to reve
situations where the parties’ allocation

Paragraph 1. The authority citation for

* % %
oing concern value not be valued sepa- . . © .
?atel?/ for purchase price allocation pupr- _(|) apply these new rules in full as (4) Effective dates.
poses). Allocating goodwill and going Wrtten; S
concern value to Class V avoids the (ii) apply the current temporary regu- Par. 3. Section 1.338-3 is amended
need for determining the value of goodJations as written; or by:

will and going concern value through a (iii) apply the current temporary 1. Revising paragraph (b)(4).

non-residual method. Although this ap+egulations as written, but treat all amor- 2. Revising paragraph (d)(8)(ilEx-
proach places some section 197 intartizable section 197 intangibles as Clasample 1 paragraph (e);Example 2
gibles in Class V instead of Class 1V, itlV assets. paragraphs (a), (b), and (dgxample 3
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paragraph (d); andExample 4 para- (d)(1) Based on the preliminary allocation, thegpecial rules of paragraph (c) of this

o DSP is determined as follows: (In the formula, ; ; _ ;
graphs (d) and (f). The revisions read a o amount allocated to the Class | assets 2ection, adjusted grossed-up basis (as

follows: referred to ad, the amount allocated to the Classreduced by Class | assets) is allocated
Il assets asll, and the amount allocated to theamong Class Il assets of target held at
§ 1.338-3 Deemed sale and aggregatelass Il assets a#l .) the beginning of the day after the acqui-
deemed sale price. ADSP=G + L+ T x [(Il — B,)+ (Il —B,)+ sition date in proportion to their fair
L S S (ADSP — (I + 11 + 1l + B \))] market values at such time, then among
(b) *** ADSP = $150,000 + $50,000 + .34 x [($10,080 Class Il assets so held in such propor-
(4) Classes of assetdhe classes of $4.000) + ($250,000— $30,000) + (ADSP— " tjgn, then among Class IV assets so held
assets are defined in § 1.338(b)—2T (b)$10:000 + $10,000 + $250,000 + $3,000))] in such proportion, and finally to Class
e e e e s ADSP = $200,000 + .34ADSP- $15,980 V assets.
(d) *** -66ADSP = $184,020 (i) Class Il assetsClass Il assets are
(8) *** ADSP = $278,818.18 certificates of deposit, U.S. Government
(i) *** (2) Because the ADSP as determined exceedsecurities, readily marketable stock or
Example 1 * * * the aggregate fair market value of the Class |, llsecurities (within the meaning of

e) The facts are the same as in paragraph (a) of» @and IV assets, the $250,000 amount prelimi- _ -
©) paragraph (a) narily allocated to the Class Il assets is appropri-§ 1.351-1(c)(3)), foreign currency, and

this Example 1 except that T also has goodwill (a ; ; ;
ple 1 P 9 ( @te. Thus, the amount of the ADSP allocated i@ther items designated in the Internal

Class V asset) with an appraised value of $10,00 h - :
The results ar)e the samgpas in paragraphs (b) atdass !ll assets equals their aggregate fair markdRevenue Bulletin by the Internal Rev-

(c) of this Example 1 Because the ADSP does notalue ($250,000), and the allocated ADSP amounénue Service.

exceed the fair market value of the Class IlI asse?&rtﬁi?hbgéaaissélIthaes;ze;rles r:tc? Cftﬁllgs;nﬁ;kggsveﬁtusuethe (iii) Class Il assetsClass Ill assets
no amount is allocated to the Class V asset ' '

(assets in the nature of goodwill and goingallocable ADSP amount for the Class V assef€ all assets of target other than Class
concern value). (goodwill) is $8,818.18 (the excess of the ADSPI, II, IV, and V assets.

Example 2 * * * over the aggregate ADSP amounts for the Class I, (iv) Class IV assetsClass IV assets
(@) P purchases all of the T stock for $140,000'" g)’(‘:n']glgsjftj); are all section 197 intangibles, as de-
On July 1 of Year 1, T has liabilites (not ; . . i i i i
y ( (d) Because the portion of the Iorellmlnaryfmed in section 197, except those in the

including the tax liability for deemed sale gain of ; ;
its asse%s) of $50 OOchash (a Class | gsset) ADSP allocable to Class Il assets ($243,666.67nature of goodwill and going concern

$10,000, readily marketable securities (a Class Iff0es not exceed their fair market valuevalue.
asset) with a basis of $4,000 and a fair market$250,000), no amount is allocated to Class V (v) Class V assetsClass V assets are
value of $10,000, goodwill (a Class V asset) with@SSets for T. Further, this amount ($243,666.67) isaction 197 intangibles in the nature of

a basis of $3,000, and the following Class mallocat_ed among T's Class Il assets in proportion . .
9 to their fair market values. See paragraph (e) 0900dW|” and going concern value.

assets: _ _ * %
) . Example 2 Tentatively, $48,733.34 of this amount (©
Asset Basis  FMV  Ratio js allocated to the T1 stock. (1) Basis not to exceed fair market
1o Land ... $5,000 $35000 .14 ok ok xw value The amount of adjusted
Inventory......... 10,000 50,000 .20  (f) The facts are the same as in paragraph (a) ajrossed-up basis allocated to an asset
EquipmentA 5000 90,000 .36 this Example 4 except that the T1 inventory has a(gther than Class V assets) shall not
(recomputed basis $12,500 basis and a $62,500 value, the T1 stocé d the fai K | f th
$80,000) ......... has a $62,500 value, and T owns 80% of the T XCE€€d the fair market value of that
4. EquipmentB 10,000 75,000 .30 stock. In preliminarily calculating ADSP, the T1 asset at the beginning of the day after
gzeg%no”'g)uted basis stock can be disregarded but, because T owns ontjie acquisition date. For modification of
WJOU) 80% of the T1 stock, only 80% of T1 asset basighj i imitati i
Totals............ $30,000 $250,000 1.00and value should be taken into account in calcula‘:t—hIS fair market value limitation with

. A fespect to certain contingent income
T's ADSP. By taking into account 80% of
(b) The ADSP exceeds $20,000. Thus, $10,000ng y taking i u 6 assets, see § 1.338(b)-3T(g).

of the ADSP is allocated to the cash and $10,00these amounts, the remaining calculations an
to the marketable securities. Except as provided ifesults are the same as in paragraphs (b), (c), (d), Fooxooox ok
section 7701(g), the amount allocated to an assé@nd (e) of this Example 4 except that the  (3) * * *
(other than a Class V asset) cannot exceed its fagrossed-up basis in T's recently purchased T1 (jjj) Allocation of adjusted grossed-up
market value. See § 1.338(b)-2T(c)(1) (relating tcstock is $44,455.00 ($35,564.00/0.8). basis Subject to the limitations in para-
fair market value limitation). i — i . .

) Par. 4. Section 1.338(b)-2T 'Sgraphs ©(1) and (2) of this section,

% x % % amended by: ; R i -
(d) Because, under the preliminary calculations 1. Revising paragraphs (b)(2), (C)(l),ﬁgf,]ust;[)?cihgrgﬁggn?%fbggzs(?f;i;erg?ﬂg

of the ADSP, the amount to be allocated to theand (C)(3)(iii). allocated among Class 1l 11l IV, and V

Class |, II, lll, and IV assets does not exceed their 2 Addi h 4
aggregate fair market value, no ADSP amount is <- ing paragraph (c)(4). assets of target held at the beginning of

allocated to goodwill. Accordingly, the deemed 3. Revising paragraph (djxample 1 o day after the acquisition date in
sale of the goodwill results in a capital loss ofparagraphs (vi) and (X) through (xiii). proportion to their fair market values at

$3,000. The portion of the ADSP allocable to the iai . . .
Class 1il assets is finally determined by taking into__ - REViSINg paragraph (dixample 2 sych time. For this purpose, the fair

account this loss as follows: paragraphs (vi) throth_ _(V'")' market value of Class V assets is

ADSP, = (G — (I1+ 1) +L+Tox [l —B,)+ Jhe revisions and addition read as folyeemed to be the excess, if any, of the

(ADSPR, — By) + (ADSR, — By)] lows: hypothetical purchase price over the

ADSP,, = ($140,000— ($10,000 + $10,000)) + . .

S B 0 i 2SS 1308027 Alocaton of acjustea® o e AMl, o e i et

— $30,000) + ($0— $3,000)] grossed-up basis among target asset$ |, and IV assets.

ADSR, = $160,820 + .34ADSR (temporary). ,(4), Effective dates This section ap-

-66ADSR, = $160,820 ook x w plies for acquisition dates on or after

ADSP,, = $243,666.67 (b) *** February 14, 1997. For acquisition dates

o % x x (2) Other assets-(i) In general before February 14, 1997, if section 197

Example 3 * * * Subject to the limitations and otherdoes not apply to any asset deemed
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acquired, the provisions of the regulaand the fair market value of its Class II, Ill, andjysted grossed-up basis was allocated

tions in effect before February 14, 1997V assets, $2,650). The allocation is as follows;aong ~ target’s assets pursuant to

apply (see 8§ 1.338(b)-2T as containefortfolio of marketable securities ... ... $ 268*8§ 1.338(b)-2T(c)(3), a decrease in ad-

in 26 CFR part 1 revised April 1, 1996). NVENONY.. . ... 268 iusted grossed-up basis (as determined
Accounts receivable . ................ . . .

714 under paragraph (c)(3) of this section) is

For acquisition dates before Februargyiging
14, 1997, if section 197 applies to anyLand 178 accounted for in accordance with the

asset deemed acquired, the taxpayémestmentinTl ................... 402 rules of paragraph (f) of this section.
(and all related parties) may consistentlyzoodwill and going concern value.... . .. 134 L

(in all transactions in which AGUB, Total ........................ <.... $2,500 [ % x ok

ADSP, MADSP, or consideration must*A" numbers rounded for convenience. ()

. viii) If the AGUB of T is increased (or de- i i

be allocated under section 338 Orcre(zaszed) as a result of a subsequent a(ldjustmenf (1) Scope This paragraph' (f) applles

1060)— the hypothetical purchase price and the deemey adjusted grossed-up basis was allo-
ated among new target's Class Il, IlI,

i) Apply the provisions of this sec- fair market value of the Class V assets shall b - -
ti0$1)' PPl P redetermined and the increase (or decrease) #¥, and V assets in accordance with

_ . . AGUB shall be allocated among T's acquisiton§ 1.338(b)-2T(c)(3) and an adjustment
(i) Apply the provisions of this SeC- date assets pursuant to § 1.338(b)-3T(f). Thevent occurs after the close of the new
tion as in effect before February 14,ncrease (or decrease) in AGUB is aIIocatedtarget,S first taxable year.

. _ i jaursuant to 8§ 1.338(b)-3T(f) even if the hypo- A .
%ggglz(;e[:?a?t 1 ?:\ﬁg()%)d i;ﬁlslcoln;glg)?%:&etical purchase price, as redetermined, no ionger (2) Allocation of increases (de-

o X exceeds AGUB, as redetermined. creases) in adjusted grossed-up basfs
_(iii) Apply the provisions of this seC- ~ par 5. Section 1.338(b)-3T isan adjustment event after the close of
tion as in effect before February 14,5mended by: new target’s first taxable year increases
1997 (see § 1.338(b)-2T as contained in 1~ Revising paragraphs (e)(1), (f)(1),(or decreases) adjusted grossed-up basis,
26 CFR part 1 revised April 1, 1996), 3ng (f)(2). the following items shall be redeter-
but treat all amortizable section 197 5 |y paragraph (j), redesignatirix- mined, taking into account such adjust-

intangibief as Class IV assets. ample (1)through Example (8)as Ex- ment event: the hypothetical purchase
(d) . ample 1throughExample 8. price, the deemed fair market value of
Example 1 3. Revising the following newly des- Class V assets, and the adjusted

(vi) T has no Class IV assets. The amount ; R . ; .
allocated to T's Class \/ assets (assets in the natut}gnated examples in paragraph (fx- grossed-up basis allocable to each acqui

of goodwill and going concern value) is $150, i.e,ample 3 Example 2 Example 3 para- sition date asset under § 1.338(b)-
$2,500— $2,350. graph (i) and paragraphs (v) througheT(c)(3) (the redetermined (c)(3)
(vii); and Example 6throughExample 8 amount). (The redetermination of the

ot . deemed fair market value of Class V
att the scquision date, Tra caoh and. tne o | 1 oons read as follows: assets under this paragraph ((2) is
market values of its Class Ill and IV assets are ag 1.338(b)-3T Subsequent adjustmenf?ade by taking into account the target's
follows: to adjusted grossed-up basis (tempot!@ss | assets and the fair market values
Asset Fair Market  rary). of its Class I, lll, and IV assets at the
Class Asset Value s x beginning of the day after the acquisi-
| Cash.......ooooiviinnn. $ 50* (e) * * * tion date.) If the rec_ie_t_ermined ©)((3)
:{I/ Egg;ﬂ??éﬁf ---------------------------- 23%% (1) In general If adjusted grossed-up amount for an acquisition date asset

ol sooo  Dasis was allocated in accordance witfxceeds the amount of adjusted
otal .................. the rules of § 1.338(b)-2T(b)(2), a de-grossed-up basis previously allocated to

* Amount i i i
- . crease in adjusted gross-up basis (a&!Ch asset (taking into account prior
(xi) The amount of AGUB allocable to T1's ] g p (pdjustments under this paragraph (f)), an

Class Ill and IV assets is first reduced by the $50determined under paragraph (c)(3) o : .
of cash. this section) is allocated in the following@mount of adjusted grossed-up basis

(i) Since the remaining amount of AGUB order: first, as a reduction in the base§dual to such excess shall be allocated
($570) is an amount which exceeds the fair markebf targets Class V acquisition dateto such asset. If the amount of the

value of T1's only Class lll asset, the equipment, . i - i i -
the amount a”océted to the equipmemqis ?ts fajassets, second, as a reduction of tn%dlusted grossed-up basis previously al

market value ($200). After that, the remainingbases of targets Class IV acquisitionC@ted to an acquisition date asset (tak-
amount of AGUB ($370) exceeds the fair marketdate assets in proportion to their fairl'9 into account prior adjustments under
value of T1's only Class IV asset, the patentmarket values at the beginning of thdhis paragraph (f)) exceeds the redeter-

Thus, the amount allocated to the patent is its fair - f ined (c)(3) amount for that asset, an
day after the acquisition date, third, as &" d
market value ($350). Y d amount equal to such excess shall be

(xiii) The amount allocated to T1's Class v feduction of the bases of target's Clas L :
assets (assets in the nature of goodwill and goinfjl acquisition date assets in proportlonallocated as a reduction in the basis of
concern value) is $20, i.e., $570 $550. to their fair market values at the begin_s?d;]_asset- _The rules of parar?raph (d)(f2)

Example 2 * * * _ ning of the day after the acquisitionoh.t IS section ((I)r fparar?rap (€)(2) Of

(vi) The amount of AGUB ($2,700) available toqgate' and finally, as a reduction of thet is section) apply for the treatment o

iggﬁaig g)szgoasi.S:.tssg %%”Cssez%é’_yéﬂii 22%%?} ases of targets Class Il acquisitior@mounts allocable ur&der this parr]agrﬁph
balance is then allocated among the Class II, indate assets in proportion to their fairll) t0 an acquisition date asset that has

IV, and V assets in proportion to, and not inmarket values at the beginning of thePeen disposed of, depreciated, amor-
excess of, their fair market values (as determinegiqy after the acquisition date. The deDZE‘d, or depleted.

under § 1.338(b)-2T(c)(3)(i). crease in adjusted grossed-up basis allo- © o xx w

(vii) Under paragraph (c)(3) of this section, the .
fair market value of the Class V assets is deemeﬁated to an asset shall not exceed the *oxx

to be $150, i.e., the $3,000 hypothetical purchas@_deSted grossed-up basis of target pre-gxample 1 (i)(A) T's assets other than goodwill
price minus $2,850 (the sum of T's cash, $200yviously allocated to that asset. If ad-and going concern value, and their fair market
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values at the beginning of the day after theAsset (vi) The amount of AGUB available to allocate

acquisition date, are as follows: Class Asset Basis to T's Class Il, lll, 1V, and V acquisition date
: ; assets is $2,700 (i.e., redetermined AGUB reduced
élsset Fair Market 1l Machinery. ................ $150 by cash). AGUB allocable to each of T's acquisi-

ass Asset Value 1} Land ........... .. ... ... 250 8 .

o v Goodwill and going concern tion date assets (i.e., the redetermined (c)(3)
I Building ............... $100 value 100 amount) is redetermined using the deemed fair
1 Stock of X (not a target). . 200 _CTTmoTTITTTIIIITTITY — market value of the Class V assets from paragraph
Total .o oo $300 o Total oo ~ $500 () of this Example as follows:
e - (i) On September 30, 1998, P filed a claim ) B

(B) T has no liabilities other than a contingentagainst the selling shareholders of T in a court oPortfolio of marketable securities ... ... $ 266*
obligation and T does not use the elective formulappropriate jurisdiction alleging fraud in the salelnventory. . .. R 266
under section 338(h)(11). of the T stock. Acc_:o_unts receivable................. 531

(i)(A) On September 1, 1997, P purchases all (i) On January 1, 2007, the former sharehold-Building ... 708
of the outstanding stock of T for $270 and make@"?t | refun(tj F;at"rt] 0{ the _tPU_Ir_%hasefpfijce to Itp in jna:/r;:dstﬁiér-lt. e égg

i N i ement of the lawsuit. This refund results in ] R R
{ahne e_?pﬁzsckeIZ%téoansr;ijJ;(z dgrgfjseseg?ugazgs%i?fease of T's AGUB of $140. . . Goodwill and going concern value. . . .. 354
(AGUB) are both $270. The AGUB is ratably (iv) Und_er paragr_aph (e)(1) of this se’ctlon, t_hg Total ............... .. ... e $2,700
allocated among T's Class Il assets in proportionc_Iecrease in AGUB is allocated among T's acquisi* All numbers rounded for convenience.
to their fair market values as follows: tion date assets. First, because $100 was originally (vii) As illustrated by this example, the applica-

. allocated to the Class V assets, $100 of th§jon of paragraph (f) of this section results in a
Asset Basis decrease is allocated to those assets. As there wefgsis increase for some assets and a basis decrease
Building ($270 x 100/300) ... .. $ 90  No Class IV assets acquired, the remaining déror other assets. The amount of increase (or
Stock ($270 x 200/300). ... ..... 180  Crease in AGUB ($40) is allocated to the Class lllgecrease) in AGUB allocated to each acquisition
e assets in proportion to their fair market values afate asset is determined as follows:
Total .o $270 the beginning of the day after the acquisition date.

(B) No amount is allocated to the Class VThus, $15 is allocated to the machinery ($40 x Increase
assets. New T is a calendar year taxpayer. Assunk50/$400) and $25 to the land ($40 x 250/$400). Rede- (or De-
that the X stock is a capital asset in the hands of (v) Assume that, as a result of deductions under ___termined crease)
new T. section 168, the adjusted basis of the machinery Original  (c)(3) n

(iiiy On January 1, 1998, new T sells the X immediately before the decrease in AGUB is zero. Asset AGUB  Amount AGUB
stock and uses the proceeds to purchase inventory’® machinery is treated as if it were disposed oPortfolio of market-

(iv) On June 30, 1999, the contingent liability Tefore the decrease is takegllsnto sccom;nt. In 2007, able securities...  $ 268 $ 266 $ @
of old T becomes fixed and determinable. ThPW recognizes Incorme o ! b aracter ofnventory. ... . 268 266 @

AT hich is determined under the principles 8f- Accounts receivable 536 531 (5)
amount of the "aP"'ty is $60. rowsmith v. CommissiongB44 U.S. 6 (1952), and Building ......... 714 708 (6)

(v) T's AGUB increases by $60 from $270 10 the tax benefit rule. No adjustment to the basis ofand ............ 178 177 (1)
$330. This $60 increase in AGUB is f_|rst allocatedT's assets is made for any tax paid on thisinvestment in T1 .. 402 308 @)
among Ts aqq'wsmon date assets in agcordanc&noum. Assume also that, as a result of amortizagoodwill and going
with the provisions of § 1.338(b)-2T. Since thetion deductions, the adjusted basis of the goodwill concern value. .. 134 354 220

redetermined AGUB for T ($330) exceeds the sumynd going concern value immediately before th

of the fair market values at the beginning of thedec:regasegin AGUB is $40. A similar a?j/justment to@rOtal """""" $25500  $2,700 $200
day after the acquisition date of the Class lllincome is made in 2007 with respect to the $60 of

acquisition date assets ($300), AGUB allocated t@yreviously amortized goodwill and going concern L

those assets is limited to those fair market valuegg|ye. Example 6 (i)(A) T has three assets (other than
under § 1.338(0)-2T(c)(1). As there are no Class (yj) |n summary, the basis of T's acquisition goodwill and going concern value) whose fair

IV assets, the remaining AGUB of $30 is allocatedyate assets, as of January 1, 2007, is as followsnarket values as of the beginning of the day after
to goodwill and going concern value (Class V

- . ; the acquisition date are as follows:
assets). The amount of increase in AGUB alloASset Basis q _
cated to each acquisition date asset is determin@@achinery.................... $ 0 Asset Fair Market
as follows: Land ... 225 Class Asset Value
Rede- Increase Goodwill and going concern value 0 1] Building ............... $100
Original termined  in Example 3 (i) Assume that the facts are thelil Equipment.............. 50
Asset AGUB AGUB AGUB same asExample 2of § 1.338(b)-2T(d) except IV Secret process. .......... 50
. that the recently purchased stock is acquired for Total $200
Building ......... $ 90 $100 $10 . e otal ..................
X Stock.......... 180 200 $1,600 plus_additional payments that are contin (B) The secret process is a section 197 intan-

gent upon T’s future earnings. Thus, T's AGUB,

Goodwill and going determined as of the beginni gible. T has no liabilities. Assume that no election
ginning of the day after th - .
concernvalue... 0 30 acquisition date (after reduction by T's cash ofunc'i.er section 338(h)(10) or (h)(11) is in effect.
Total ........ $270  $330 $60 $200), is $2,500 and is allocable among T's Class (i) On January 1, 1998, P purchases all of the

(vi) Since the X stock was disposed of beforell, lll, IV, and V acquisition date assets pursuantoutstanding T stock for $225 plus 50 percent of

the contingent liability became fixed and determin-to 8 1.338(b)-2T(c)(3)(iii) as follows: :;hai:t?ect) fp;ﬂgtsngi?iﬁt:g %atrge Zi(t:;?rtn?r{ggleessam’

able, no amount of the increase in AGUB attribut-poytfolio of marketable securities . . . . . . $ 268* ' )

able to such stock may be allocated to any T assefaventory. . ........................ 26 gﬁga_lkflgrgflaf::g:rry ela rotfa;aaCherfg”owmg year. P

Rather, such amount, $20, is allowed as a capitgiccounts receivable ................. i As of the b year pny Lary 2 1998

loss to T for the taxable year 1999 under thegyilding .......................... 714 ,(III) s of the beginning of January 2, ,

principles of Arrowsmith v. Commissioner344 | and . ... ... ... ... 178 V'S AGUB is $225, allocated as follows:

U.S. 6 (1952). In addition, the $10 increase iNjpyestmentin T1 .. ... ....oooonn.. .. 402 Asset

AGUB allocated to the building and the $30 Goodwill and going concern value.. . . . . 134 Class Asset Basis

increase in AGUB allocated to the goodwill and Total mo " Buildi $100

going concern value are treated as basis redetermi- T ' ulding ...

nations in 1999. See paragraph (d)(2) of this All numbers rounded for convenience. I Equipment. ................ 50

section. . . . . . \ Secret process. ............. 50

Goodwill and going concern

Example 2 (i) On January 1, 1998, P purchases (v) Under 8 1.338(b)-2T(c)(3) the redeterminedV value o5

all of the outstanding stock of T and makes arfair market value of Class V assets is deemed to —
express election for T. T does not use the electivee $400, i.e., the hypothetical purchase price, as Total ..................... $225
formula under section 338(h)(11). Assume that theedetermined, of $3,250 minus $2,850 (the sum of (iv) On January 1, 1999, $5 is paid by P for the
AGUB of T is $500 and is allocated among T's T's cash, $200, and the fair market values of itsT stock by reason of the net profits from the
acquisition date assets as follows: Class II, Ill, and IV assets, $2,650). secret process. The payments are not attributable
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in any respect to any of T's other acquisition datnewly designated paragraph (a)(2)(i), (d) * * *

assets. As a result, T's AGUB on January 1, 199 ; i
's increased by $5. %4nd adding paragraph (a)(2)(ii). (2) Assets other than Class | assets.

(v) Assume that on January 1, 1999, the fair 2-_ In Pafa_gfaph (a)(3), revising the (i) In general.
market value of the secret process is redetermine@utline of topics entries for (a)(2), (b)(2) (ii) Class Il assets.
to be $52. (For purposes of this redeterminationand (h)(3). (iii) Class IIl assets.

only those circumstances that resulted in the 3 Revising the seventh sentence of i
increase to AGUB are taken into account.) ; g (iv) Class IV assets.

- h (b)(4).
(vi) On January 1, 1999, only $2 of the $5Paragrapn (v) Class V assets.
increase in AGUB is allocated to the secret 4. Revising paragraphs (d)(2), (e)(1),

process because the increase in AGUB so alleand (f)(3)(i). * *: T

e CanbnOt i'ncreaze b bgsfis' ° ﬂlle Se?ret S Revising the following examples g)) Interim procedures for Form

process above its redetermined fair market valu ;

($52). The balance of the increase is allocated tg paralgraph (g)Examﬁle :!'Example Zd 8594.

goodwill and going concern value because the fai >§amp e 3 paragraphs (')' (V"')' an (b) * % *

market value limitation of § 1.338(b)-2T(c)(1) (Xi); and Example 4 . % x

precludes allocating additional AGUB to the Class 5. Revising paragraph (h)(3). (4) The money and other

Il and IV assets. _ _ The additions and revisions read a®roperty that are treated as transferred in
(vii() The price for which old target is deemed follows: exchange for the like-kind property (and

to have sold the secret process is increased c? : which are excluded from the assets to

reflect the $2 increase allocated to its basis to ne . . . . . .

target. See § 1.338-3(d) and paragraph (h)(1) 0\% 1_]:060—1T Spec|a_l| _alllocat|on rules forwhich section 1060 applies) are consid-

this section. certain asset acquisitions (temporary)ered to come from the following assets
(viii) If the fair market value of the secret in the following order: first from Class |

process as of January 1, 1999, is unchanged from (&) * * *

the fair market value as of the beginning of the (2) Effective date—(i) In general * *

day after the acquisition date, then the $5 increase IV assets. and then from Class V assets
in AGUB is allocated to T's goodwill and going . ; : : _ ) .
concern value. (if) Allocation of considerationPara- x « «

Example 7 (i) The facts are the same as in9raphs (d) and (h)(3) of this section an_d
Example 6except that— conforming amendments to other provi-

(A) The secret process is valued at $75 as ogjons of this section apply to applicable (d) > =~
the beginning of the day after the acquisition dategcget acquisitions completed on or after (2) Assets other than Class | assets

and . . . L
February 14, 1997. For applicable assdf) In general Subject to the limitations
(B) P pays $250 for the T stock and the former Ha. ! .
T shareholders agree to refund a portion of th@cquisitions completed before Februarjnd other special rules of paragraph (e)
purchase price to P for each of the three years thdt4, 1997, if section 197 does not appl)pf this section, consideration (as feducﬁd
the net income from the secret process is less thagy any of the acquired assets, the provity the amount of Class | assets) is

S per ﬁii?f:;frminab'e and payable on Januagions” of the regulations in effect beforedllocated among Class Il assets trans-
(i) Assume that the secret process in the hand5€bruary 14, 1997 apply (see § 1.1060ferred by the seller in proportion to the

of new T is an amortizable section 197 intangiblelT as contained in 26 CFR part 1fair market values of such Class I
and, therefore, on January 1, 1999, new Tgevised April 1, 1996). For applicable@ssets on the purchase date, then among
adjusted basis in the secret process is $70 (i-easset acquisitions Comp|eted before Fet;;lass Il assets transferred by the seller

$7(5iii_)$isosfuar11|1lg\,¥r?§I(ra\e?r?n(::rg;agl(f)rngﬁw the process is'Uary 14,1997, if section 197 applies tdn proportion to the fair market values

less than $15 for 1998, and on January 1, 1999, &ny of the acquired assets, the taxpayéf such Class Il assets on that date,
receives a refund that reduces the stock purchagand related parties) may consistently (ifhen among Class IV assets transferred
price by $3. all transactions in which AGUB (as by the seller in proportion to the fair

ma(lirvk)etA\fasﬂgeofﬂlﬁteassegleia;rgigﬁsl'islfggég‘rfnfiﬁg?efined in § 1.338(b)-1), ADSP (as deimarket values of such Class IV assets
to be $65. (For purposes of this redeterminationiinéd in 8§ 1.338-3), MADSP (as de-on that date, and finally to Class V

only those circumstances that resulted in thdined in § 1.338(h)(10)-1), or consider-assets.

decrease to AGUB are taken into account.) ation must be allocated under section (i) Class Il assetsClass Il assets are
(v) As of January 1, 1999, the AGUB of T is 338 o 1060)— certificates of deposit, U.S. government

decreased by $3. This decrease is allocated to the (A) Apply the provisions of this sec- securities, readily marketable stock or

secret process, the basis of which becomes $67 - ithi h . f
(i.e., $70-$3) and is amortizable over the remainflon; securities (within the meaning o

ing 14 years. (B) Apply the provisions of this sec- § 1.351-1(c)(3)), foreign currency, and
(vi) The price for which old target is deemed totjon as in effect before February 14.0ther items designated in the Internal

have sold the secret process is decreased to refl . : ‘Pevenue Bulletin by the Internal Rev-
the $3 decrease allocated to its basis to new targ .597 (See § 1'10_60 1T a_S Contame_d 'Enue Service y
See § 1.338-3(d) and paragraph (h)(1) of thi£6 CFR part 1 revised April 1, 1996); or :

section. (C) Apply the provisions of this sec- (i) Class Ill assetsClass IIl assets
Example 8 The facts are the same as intion as in effect before February 14,2are all assets other than Class I, II, 1V,

Example Gexcept that te intangible Class 'VT,;éL997 (see § 1.1060-1T as contained iAnd V assets.

asset is a patent instead of a secret process. . .

redeterminaF;ion of the fair market va?ue of the 6 CFR part 1 revised April 1, 1996), (iv) Class IV assetsClass IV assets

patent on January 1, 1999, is made without regarBut treat all amortizable section 197are all section 197 intangibles, as de-

to the decrease in the remaining life of the patenintangibles as Class |V assets. . . . T

because that is not a circumstance that resulted in (3)9* * % fined in section 1_97= except those in the

the increase in AGUB. (a) * * * nature of goodwill and going concern
Par. 6. Section 1.1060-1T is amended (2) Effective date value.

assets, then from Class Il assets, then
from Class lll assets, then from Class

* * * * *

by: : (v) Class V assetClass V assets are

1. Designating the text of paragraph () In general. _ _ section 197 intangibles in the nature of
(a)(2) following the heading as para- (i) Allocation of consideration. goodwill and going concern value.
graph (a)(2)()), adding a heading to L (e) ***
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(1) Allocation not to exceed fair mar- value. Since, aft_er the allocation to 'Clas§ III_ (v_) Assume t’hat, as a result _of 'deductions'under
ket value The amount of considerationZS2 e g emunt f onsderatn Secn 96 7 SOl Bk 1 U b
allocated to an asset (other tha‘? Class hich exceeds the fair market value of the Clasés zero. P, therefore, treats the equipment as if it
assets) shall not exceed the fair markq\%/ asset ($100), the amount allocated to the Clas¥ere disposed of before the decrease is taken into
value of that asset on the purchase dat@s asset is its fair market value. Thus, the total@ccount. In 2007, P recognizes income of $17.39,

s % % amount allocated to the Class Il assets is $400, tHg€ character of which is determined under the

* . . . . .
(f) *** total amount allocated to the Class Il assets iﬁrlgCIpéeS( 181:5'26\)”0;\,:(;”“#1;.ta?(orgg:zzltonﬂzMNo
(3) * * K $2,300, and the total amount allocated to the Clasadjustment 1o the basis of P's assets is made for

(i) In general A decrease in consider- IV asset is $100. any tax paid on this amount. Assume also that, as

P : ; . (iv) The amount allocated to the Class V assety result of amortization deductions, the adjusted
fal':gn Izsallgcaijteeddug;igﬂe ifr?”?[\rllvéngaﬁgﬁ:{t(assets in the nature of goodwill and goingpasis of the covenant not to compete and the
' concern value) is $200 (i.e., $3,000 ($400 + goodwill and going concern value immediately
previously allocated to Class V assetss2,300 + $100)). before the decrease in consideration is $120. A
second, as a reduction in the amount example 2 (i) Assume the same facts as inSimilar adjustment to income is made in 2007 with
previously allocated to Class IV asset&xample 1 Assume further that P and S each usdespect to the $180 of previously amortized cov-
in proportion to their fair market values, the calendar year as the taxable year and that, dipant not Ito compete and goodwill and going
third, as a reduction in the amountSeptember 30, 1998, P files a claim against goncern value.

’ : : Example 3 (i) On January 1, 1998, A transfers
previously allocated to Class Ill asset£!!®9ing fraud in the sale of all of the assets. o\ s '\ "4 7 worth $1,000 to B in exchange

; ; ; : (i) On January 1, 2007, S refunds $400 of th

In proportion to their fa.lr m.arket values, urchase price to P in a settlement of the Iawsu?’[fcc;rsﬁssms D. E, and F, worth $100, plus $1,000

and _fma”y, as a reduction in the amountiiiy under paragraph (f)(3)(i) of this section, both '

previously allocated to Class Il assets irs and P take into account the $400 decrease in (viil) A, as transferor of assets X, Y, and Z

Bré)g(églsens tion tg:;]rsiga;:a&?]rkgﬁo\ég![ggs'tgi]rr;ildg:]?éor;Z?)gdofagg%itige;tati?JTO:r%vitgjslisvs\,ztjeceived $100 that must be aIIc_)cated _under _section
JLOGO and paragraph (d) of this section. Since A

located to the assets in the nature of goodwil A
an asset shall not exceed the amount @ d going concer value (Class V assets)9$200 fansferred no Class I, I, 1ll, or IV assets to which

consideration previously allocated tome decrease in consideration is allocated to thosgfClion 1060 applies, the $100 is allocated to
that asset. Except as provided in paraassets. Then, since $100 of consideration prew-!\%sso\if] aizifer(r?svs;hse)m the nature of goodwill
graph (f)(4)(ii) of this section (relating ously was allocated to the only Class IV asset, th&"¢ going ’

ovenant not to compete, the next $100 of the R ox o x

to patents and similar property), the falr(r:emaining decrease in consideration ($200) is (X)) B, as transferee of assets X, Y, and Z, gave

market value is the fair market value Onyjocated to that asset. The remaining decrease # $100 that must be allocated under section 1060

* * * * *

the purchase date. consideration ($100) is then allocated to the Clasgnd paragraph (d) of this section. Since B received
. x e Il assets in proportion to their fair market valuesfrom A no Class I, Il, lll, or IV assets to which
. on the purchase date as follows: section 1060 applies, the $100 consideration is
allocated by B to Class V assets (assets in the
Example 1 (i) On January 1, 1998, S, a sole Decrease  patyre of goodwill and going concern value).
proprietor, sells to P, a corporation, a group of ) in consid- Example 4 (i) On January 1, 1998, S, a sole
assets which constitute a trade or business under Fair ) eration proprietor, sells to P, a corporation, a group of
paragraph (b)(2) of this section. P pays S $2,000 market Allocation  ($100 x assets which constitutes a trade or business under
in cash and assumes $1,000 in liabilities. Thus, th&SSet value  fraction  Col. (2))  paragraph (b)(2) of this section. S, who plans to
total consideration is $3,000. Furniture and retire immediately, also executes a covenant not to
(i) Assume that P acquires no Class | assets fixtures .... $ 800 800/2,300 $ 34.78 compete in P’s favor. P pays S $3,000 in cash and
and that on the purchase date, the fair markeBuilding ... .. 800 800/2,300 34.78 assumes $1,000 in liabilities. Thus, the total
values of the Class Il, Class Ill, and Class IVLand ........ 200 200/2,300 8.70 consideration is $4,000.
assets S sold to P are as follows: Equipment. . .. 400 400/2,300 17.39 (i) On the purchase date, P and S also execute
Fair Accounts a separate agreement that states that the fair
Asset Market receivable . . 100 100/2,300 4.35 market values of the Class Il, Class Ill, and Class
Class Asset value Total .... $2,300 $100.00 IV assets S sold to P are as follows:
I Portfolio of marketable (iv) In summary, the redetermined consideration Fair
securities . . . . . .. ... $ 400 that S received for the group of assets is $2,608:Sset Market
Total Class Il ~$ 400 after taking into account the decrease in considefClass ~ Asset Value
i Furniture and fixtures. . .. $ gop ation: After allocating the decrease, P's and S'y Portfolio of marketable
BUIAING « v 800 redetermined consideration is as follows: SEcUrities . . ............. $ 500
Land ...l 200 Redeter- Total Class Il ....... $ 500
Equipment.............. 400 Original Decrease mined ||| Furniture and fixtures. . . .. $ 800
Accounts receivable .. .. . .. 100 consid- in con- consider- Building ............... 800
Total Class IIl. ... ... .. $2.300 Asset eration sideration  ation Land ............... ... 200
v Covenant not to compete. . $ 100 Portfolio of mar- Equipment.............. 400
Total Class IV. ... —$ 100 ketable securi- Accounts receivable . . .. .. 200
(i) Under paragraphs (d)(1) and (2) of this t€S......... $ 400.00  $0.00 $400.00 Total Class lll....... ... $2,400
section, the amount of consideration allocable t§urniture and v Covenant not to compete.. _ $ 900
the Class II, Ill, IV, and V assets is the total fixtures ..... 800.00 3478 76522 Total Class IV. . ..... $ 900
consideration reduced by the amount of any ClasBuilding ... .. 800.00 34.78 76522 (jj) P and S each allocate the consideration in
| assets. Since P acquired no Class | assets, thénd ......... 200.00 8.70  191.30 the transaction among the assets transferred under
total consideration of $3,000 is next allocated firsEquipment. .. .. 400.00 17.39 382.61paragraph (d) of this section in accordance with
to Class Il, then to Class Ill, and then to Class [VACCOUNS receiv- the agreed upon fair market values of the assets,
assets. Since the fair market value of the Class I @bl ........ 100.00 4.35 95.65 50 that $500 is allocated to Class Il assets, $2,400
assets is $400, $400 of consideration is allocateffOvenant not to is allocated to Class Ill assets, $900 is allocated to
to the Class Il assets. Since the remaining amount cOmpete. ... 100.00  100.00 0.00Class IV assets, and $200 ($4,000 total consider-
of consideration is $2,600 ($3,008 $400), an Goodwill and ation less $3,800 allocated to asset classes II, Il
amount which exceeds the sum of the fair market 90!Ng concern and 1V) is allocated to the Class V assets (assets
values of the Class Ill assets ($2,300), the amount value ....... 200.00 _ 200.00 0.00in the nature of goodwill and going concern
allocated to each Class Ill asset is its fair market  Total ..... $3,000.00 $400.00 $2,600.00value).
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(iv) In connection with the examination of P's (Filed by the Office of the Federal Register onthe Income Tax Regulations and Rev.
return, the District Director, in determining the fair January 9, 1997, 2:53 p.m. and published in the>rqe. 86-46. 1986—2 C.B. 739. for ap-
market values of the assets transferred, majssue of the Federal Register for January 16, 199 " T '
disregard the parties’ agreement. Assume that thg2 F.R. 2267) 7propr|ate application to inventories of

District Director correctly determines that the fair department stores employing the retail
market value of the covenant not to compete was inventory and last-in, first-out inventory
$100 o e sossion o conraon amor methods for tax years ended on, or i
to the fair market value limitation, the $800 of Section 472.—Last-in, First-out reference to, January 31, 1997.

unallocated consideration resulting from the Dis{nventories The Department Store Inventory Price

trict Director’s redetermination of the value of the Indexes are prepared on a national basis
covenant not to compete is allocated to Class \26 CFR 1.472-1: Last-in, first-out inventories. gnd include (8 23 major groups of
assets (assets in the nature of goodwill and going departments (b) three special combina-
concern value). LIFO; price indexes, department '

(h) *=* stores. The January 1997 Bureau ofgﬂ?:bg tggd?a;?]rd %:?SLJC%S';]S:;LSO%%Z'S
(3) Interim procedures for Form | abor Statistics price indexes are ac: g ' : g '
and (c) a store total, which covers all

8594 Until such time, if any, as Form cepted for use by department store : - :
8594 is revised to require otherwise, themploying the retail inventory and last_zgpgrr;rpeelnts,e)l(r;gluf |rf13r s;)hrge fgﬁév\l;iitg.d
sum of the amounts allocated to Classeg, first-out inventory methods for valu- caﬁd fo%ds qul?or tobacco. and con-
IV and V should be reported on Forming inventories for tax years ended ony, }(lj’e artments. ’

8594 as Class IV assets. or with reference to, January 31, 1997. P '

Margaret Milner Richardson, Rev. Rul. 97-15

Commissioner of Internal Revenue. .
The following Department Store In-

Approved December 20, 1996. ventory Price Indexes for January 1997
were issued by the Bureau of Labor

Donald C. Lubick, Statistics on February 19, 1997. The

Acting Assistant Secretaryindexes are accepted by the Internal

of the Treasury. Revenue Service, under § 1.472-1(k) of

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS
(January 1941 = 100, unless otherwise noted)

Percent Change from
Jan. 1996 to Jan.

Groups Jan. 1996 Jan. 1997 1997
1. Piece GOOdS . ... it 519.0 536.5 3.4
2. Domestics and Draperies . ..., 648.4 648.0 -0.1
3. Women's and Children’'s Shoes .. ................... 628.8 636.8 1.3
4, Men's Shoes ..........cci i 887.6 895.6 0.9
5. Infants"Wear. .. ... . 641.1 622.7 —-2.9
6. Women's Underwear ..............c.couviiininen.n. 519.1 522.0 0.6
7. Women's HOSIery .. ... 289.4 291.3 0.7
8. Women’s and Girls’ Accessories . ................... 554.2 539.6 —-2.6
9. Women’s Outerwear and Girls' Wear ................ 400.3 404.3 1.0
10. MensClothing. .. ... ... i, 602.7 614.3 1.9
11. Men’'s Furnishings ........... ... 560.6 580.0 3.5
12. Boys' Clothing and Furnishings. . ................... 478.5 478.5 0.0
13, Jewelry .o 994.5 993.2 -0.1
14, NOHONS ... e e 802.7 773.4 -3.7
15. Toilet Articlesand Drugs. .. ..., 875.4 906.5 3.6
16. Furnitureand Bedding .................. ... ... .... 668.9 658.4 -1.6
17. FIoor Coverings . ... ov vt e i 563.6 579.1 2.8
18. HOUSEWArES. . . ... i e 800.5 818.0 2.2
19. Major Appliances . ... 247.6 246.8 -0.3
20. Radioand Television ........... ... ..o i, 78.9 78.4 —0.6
21. Recreation and Educatfon ....................... 112.6 111.7 -0.8
22. Home Improvements. ........................... 123.1 132.9 8.0
23. AULO ACCESSONES . . ..ottt et et een 107.7 107.6 -0.1
Groups 1—15:SoftGoods. ... 585.2 592.0 1.2
Groups 16—20: Durable Goods . ....................... 467.0 469.9 0.6
Groups 21—23: Misc. GOOGS. . ... .....oviiii . 113.2 113.6 0.4
Store Total. . ..o 544.9 550.0 0.9



L Absence of a minus sign before percentage change in this column signifies price increase.

2 Indexes on a January 1986=100 base.

3The store total index covers all departments, including some not listed separately, except for the following: candy, foor
liquor, tobacco, and contract departments.

DRAFTING INFORMATION

The principal author of this revenue ruling is Stan Michaels of the Office of Assistant Chief Counsel (Income Tax an
Accounting). For further information regarding this revenue ruling, contact Mr. Michaels on (202) 622-4970 (not a toll-fret
call).
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Part Ill. Administrative, Procedural, and Miscellaneous

26 CFR 601.105: Examination of returns andprogram is successful, the Service wilto meet in the national office. The
;';‘r']”:)sf ‘;Cgrrr:g?; %fg:?{ or abatement; determina-gonsider extending the pilot program ordistrict or appeals office will be respon-
¥ permanently adopting these or similasible for coordinating with the taxpayer

Rev. Proc. 97-21 pre-submission conference proceduregs well as with any other Service per-
sonnel whose attendance the district or
SECTION 3. SCOPE appeals office believes would be appro-

SECTION 1. PURPOSE

i , This revenue procedure applies td)nate. .
.01 This revenue procedure provide$aiters that are subject to a request for .04 Pre-submission conferences gen-

the rules applicable to a new piloticpnical advice under the procedures dirally will be held in person in the
program under which pre'SmeiSSiorhe\/_ Proc. 97-2. A request for a pre_national office. However, if the district
conferences may be held in the nationalymissjon conference should be made’ appeals office personnel or the tax-
office for matters that a district director |y after the district or appeals officepayer is unable to attend the conference,
or a chief, appeals office, is preparing 1Qjetermines that it likely will seek tech-the conference may be conducted via
submit for technical advice under ReVyjca| advice and the parties agree that telephone.
Proc. 97-2, 1997-1 L.R.B. 64. pre-submission conference should be re- 05 At least 10 working days before
.02 In an effort to promote expedi- quested. the scheduled pre-submission confer-
tious processing of requests for technical ence, the district or appeals office and
advice, national office personnel genersgcTi0N 4. PROCEDURE the taxpayer should submit to the na-

ally will meet with the district or ap- ional office a statement of the pertinent
peals office personnel and the taxpayer .01 Requests for a pre-submissio ; ] the p
acts (including any facts in dispute), a

prior to the time a request for technicalconference must be submitted in writin . ;
advice is submitted to the national of-by the district or appeals office. TheStatement of the issues that the parties
fice. The pre-submission conference prorequest should identify that it is beingWould like to discuss, and any legal
cedures set forth in this revenue procesubmitted pursuant to this revenue pro@nalysis, authorities, or background
dure are intended to facilitate agreementedure. The request should also identiffocuments that the parties believe would
between the parties as to the appropriatite associate or assistant chief counsécilitate the national office’s under-
scope of the request for technical adeffice expected to have jurisdiction overstanding of the issues to be discussed at
vice, the factual information to be in-the request for technical advice. Theghe conference. The legal analysis pro-
cluded in the request for technical adrequest should include a brief explanavided in connection with the pre-
vice, any collateral issues that eithetion of the primary issue so that ansubmission conference need not be as
should or should not be included in theassignment to the appropriate branckully developed as the analysis that
request for technical advice, and anyan be made. Coordination with districtultimately will accompany the request
other substantive or procedural considereounsel is strongly encouraged. If theor technical advice, but it should allow
ations that will allow the national office request involves a designated issue Qhe national office personnel to become
to provide the parties with technicalindustry under the Industry Specializareasonably informed regarding the sub-
advice as expeditiously as possible. tion Program, coordination with the is-ject matter of the conference prior to the

.03 The pre-submission conferenc&ue or industry specialist is also stronglymeeting. The district or appeals office or
procedures are not intended to creaténcouraged. the taxpayer should ensure that the
alternative procedures for determining .02 An original and one copy of the national office receives a copy of any
the merits of the substantive positiongequest should be submitted to the aprequired power of attorney, preferably
advocated by the district or appealgropriate address listed below. Requesisn Form 2848, Power of Attorney and
office or by the taxpayer, but instead ardrom district offices should be sent toDeclaration of Representative.

intended only to facilitate the overallthe following address: .06 Any discussion of substantive is-
technical advice process. Internal Revenue Service sues at a pre-submission conference is
Attn: CC:DOM:CORP:T advisory only, is not binding on the
SECTION 2. BACKGROUND P.O. Box 7604 Service in general or on the Office of
Ben Franklin Station Chief Counsel in particular, and cannot
.01 Rev. Proc. 97-2 provides the pro- Washington, DC 20044 be relied upon as a basis for obtaining
cedures applicable to the national ofRequests from appeals offices should bgetroactive relief under the provisions of
fice’s processing of requests for technisent to the following address: § 7805(b) of the Internal Revenue
cal advice. Those procedures currently Internal Revenue Service Code.

contain no provision that permits the Attn: C:AP:FS

district or appeals office personnel and Box 68 SECTION 5. REQUEST FOR

the taxpayer to consult with national 901 D Street, SW COMMENTS
office personnel regarding a contem- Washington, DC 20024
plated request for technical advice. .03 Within 5 working days after it The Service is interested in comments

.02 This revenue procedure estabreceives the request, the branch assignedgarding the use of pre-submission con-
lishes a pre-submission conference pilatesponsibility for conducting the pre-ferences and how these procedures may
program to be conducted during 1997 irsubmission conference will contact thebe improved. A signed original and two
conjunction with the procedures setistrict or appeals office to arrange acopies of all comments should be sub-
forth in Rev. Proc. 97-2. If this pilot mutually convenient time for the partiesmitted by either mailing them to:
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Internal Revenue Service SECTION 6. EFFECT ON OTHER and James L. Atkinson and Robert J.

Attn: CC:DOM:CORP:R DOCUMENTS Basso of the Office of Associate Chief
Room 5228 . - .Counsel (Domestic). For further infor-
P.O. Box 7604 Rev. proc. 97-2, 1997-1 |.R.B. 64, ISmation regarding this revenue procedure,

amplified to permit pre-submission con-

Ben Franklin Station ferences in the circumstances and und&ontact the office expected to have

Washington, DC 20044 the conditions specified in this revenudurisdiction over the matter to be sub-
or hand delivering them between theprocedure. mitted for technical advice:
hours of 8:00 a.m. and 5:00 p.m. to: Income Tax and

Courier’s Desk SECTION 7. EFFECTIVE DATE Accounting ........ (202) 622-4800

Internal Revenue Service assthroughs and Special

This revenue procedure is effective”

gttn: CSCZ:E)BOM:CORP:R for pre-submission conference requests Industries. . ........ (202) 622-3000
oom L submitted to the national office afterCorporate. ........... (202) 622-7700
1111 _Constltutlon Avenue, NW March 10, 1997 and before Decembefinancial Institutions and
Washington, DC 31, 1997. Products. .......... (202) 622-3900
Alternatively, comments may be submit- Employee Benefits and Exempt
ted electronlca”y V|a the Serv|ce’sDRAFTING INFORMAT'ON Organ'zat'ons ...... (202) 622—6000
Internet Slte at “http.//WWW.IrS.UStI’eaS. The prlnCIpaI authors Of thIS revenuelnternatlonal """"" (202) 622_3810

gov/prod/tax_regs/comments.html”.  All procedure are Phillip J. Howard of theENforcement Litigation. (202) 622-3400
comments will be gvanable for public Office of Assistant Chief Counsel These telephone numbers are not toll-
inspection and copying. (Passthroughs and Special Industriedjee calls.
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Part IV. Items of General Interest

Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- comments will be available for public
and Notice of Public Hearing TACT: Concerning the regulations,inspection and copying.

. . Brendan O’Hara at (202) 622-7530; A public hearing has been scheduled
Intangibles Under Sections 1060 concerning submissions and the hearingor Thursday, May 22, 1997, at 10 a.m.
and 338 Michael Slaughter, (202) 622-7180 (N0fn the Commissioner’s Conference

toll-free numbers). Room, room 3313, Internal Revenue

REG-252665-96
AGENCY: Internal Revenue ServiceSUPPLEMENTARY INFORMATION:
(IRS), Treasury.

Building, 1111 Constitution Avenue NW,
Washington, DC. Because of access re-
strictions, visitors will not be admitted

. : beyond the Internal Revenue Service
ACTION: Notice of proposed rulemak- T.D. 8711 amends the current tempoBuilding lobby more than 15 minutes
ing by cross-reference  to temporaryrar regulations under sections 106®Mefore the hearing starts
regulations and notice of public hearing, y reg 9 '

(8 1.1060-1T) and 338(b) The rules of 26 CFR 601.601(a)(3)

S;]U'\/:E/IQRY: In d THD' 8711, page 35'| (88 1.338(b)-2T and 1.338(b)-3T), andhpply to the hearing.
the amends the temporary regularelated examples in the final regulations ;
tions under sections 1060 and 338(b) ofinder section 338 (§ 1.338-3), concernéorneése%r;: ;? attheWﬁ:aritr?g F;;ii?n;ugrﬁlt
the Internal Revenue Code (Code) relating the treatment of acquired intangiblemments by April 16, 1997 and submit
ing to purchase price allocations inassets. an outline of the topiés to be discussed
taxable asset acquisitions and deemed The text of T.D. 8711 also serves a%nd the time to be devoted to each topic
asset purchases. The amendments revig®e text of these proposed regulation y May 1, 1997
the treatment of intangible assets in sucffhe preamble to the temporary and fina A peri d f 1(') : il be all
acquisitions to take into account theregulations explains the reasons for the period o minutes will be allot-
enactment of section 197 by the Omniamendments. ed to each person for making com-
bus Budget Reconciliation Act of 1993. The amendments only address thghents. ) )
The regulations provide guidance to pareffect of the enactment of section 197, An agenda showing the scheduling of
ties to taxable asset acquisitions and tThe IRS and Treasury also intend tdhe speakers will be prepared after the
deemed asset purchases resulting frostudy other aspects of the current regud€adline for receiving outlines has
elections under section 338. The text ofations under sections 1060 and 338(bpassed. Copies of the agenda will be
those temporary regulations also serveshe current regulations have been thvailable free of charge at the hearing.
as the text of these proposed regulationsubject of public comments. The IRS ) )
This document also provides notice of aand Treasury welcome further comment®rafting Information
public hearing on these proposed regulaan all issues raised by the current
tions. regulations concerning purchase price i< Brendan P. O'Hara. Office of
DATES: Written comments must be re-allocation under sections 338(b) an he Assistant Chief Counsel (Corporate),
ceived by April 16, 1997. Outlines of 1060. IRS. However, other personnel from the
topics to be discussed at the publi ; IRS and Treasury Department partici-
hearing scheduled for Thursday, Ma;SpemaI Analyses pated in their devglopm?ent. P
22, 1997, at 10 a.m. must be received It has been determined that this notice
by May 1, 1997. of proposed rulemaking is not a signifi- % x % %

ADDRESSES: Send submissions tc’cant regulatory action as defined in EO
CC:DOM:CORP'R (REG 252665—96),12866' Therefore, a regulatory asses$roposed Amendments to the Regula-

room 5228, Internal Revenue ServiceMent is not required. It also has beefions

; ; tetermined that section 553(b) of the
POB 7604, Ben Franklin Station, Wash- L . . . i
ington, DC 20044. In the aIternative,Adm|n|3trat|ve Procedure Act (5 U.S.C. Accordingly, 26 CFR part 1 is pro

submissions may be hand delivered pehapter 5) does not apply to thes@osed to be amended as follows:

lations, and, because the regulations
tween the hours of 8 a.m. and 5 p.m. tOl:egu K ! ! . . PART 1—INCOME TAXES
CC:DOM:CORP:R (REG 252665-96),d° MOt impose a collection of informa-

Courier's Desk, Internal Revenue Ser%loenxiboiﬂt sAmCetlll(SeLr]tlgeCs, Ctﬁg tsreg;“géoeg
vice, 1111 Constitution Avenue NW, Y g P art 1 continues to read in part as

Washington, DC. Taxpayers may aIS(f"-Jt apply. Pursuant to section 7805(f) o ollows:

: . d he Internal Revenue Code, this notice .
isntf[gm'étng"gigitiﬁ;ectt;%nlf‘:?g \gaeg;g?of rulemaking will be submitted to the Authority: 26 U.S.C. 7805 * **

. Chief Counsel for Advocacy of the Par. 2. Section 1.338(b)-2 is added to
option on the IRS Home Page, or byg -\ g\\ciness Administration for com-read as follows:
submitting comments directly to the IRS

internet site at _http:/www.irs.ustreas.MeNt 0N its impact on small businessg 1.338(h)-2 Allocation of adjusted

gov/prod/tax_regs/comments.html. Th grossed-up basis among target assets.
public hearing will be held in the Com- [The text of this section is the same

missioner’s Conference Room, room Before these proposed regulations ar@s the text of the amendments to
3313, Internal Revenue Building, 111ladopted as final regulations, consider8 1.338(b)-2T published in T.D. 8711 ]

Constitution Avenue NW, Washington,ation will be given to any comments Par. 3. Section 1.338(b)-3 is added to
DC. that are submitted timely to the IRS. Allread as follows:
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Paragraph 1. The authority citation for
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§ 1.338(b)-3 Subsequent adjustments fare-submission conference in anticipa- A pre-submission conference will be
adjusted grossed-up basis. tion of filing a request for a private held only if the taxpayer actually in-
[The text of this section is the sameletter ruling under the revenue proceduréends to file a request under the pro-
as the text of the amendments tqroposed in Notice 97—7, 1997—1 |.R.Bposed revenue procedure after it is final-
§ 1.338(b)-3T published in T.D. 8711.]8 (Jan. 6, 1997). The proposed revenui&ed, and only on a time-available basis.
Par. 4. Section 1.1060-1 is added trocedure, when finalized, will provide If the environmental cleanup issue is

read as follows: _ special procedures for requesting privatgurrently under examination or before
§ 1.1060-1 Special allocation rules for|gser rulings from the Internal RevenuedpPpeals, the examining or appeals of-
certain asset acquisitions. Service on the tax treatment of environficer handling the case will be asked to

[The text of this section is the same cleanup costs under §§ 162 anfarticipate in the conference. For the
as the text of the amendments t eneral rules for requesting a pre-

%63 of the Internal Revenue Code ind
§ 1.1060-1T published in T.D. 8711.] . ubmission conference, see Rev. Proc.
transactions that span past and futur§7_1, 1997-1 L.R.B. 11 (Jan. 6, 1997),

. . taxable years. :
Margaret Milner Richardson, y section 11.07.
Commissioner of Internal Revenue. A ta@xpayer may request a pre- The principal author of this announce-
(Filed by the Office of the Federal Regist submission conference to discuss thgent is Merrill D. Feldstein of the
e Yy e ICeé O e redera egister on H H . . .
January 9, 1997, 2:53 p.m. and published in thg)rocedures for submitting a Ie’gter r}J|IngOff|ce of Assistant Chlgf Counsel (In-
issue of the Federal Register for January 16, 1997€quest and/or the substantive issuasome Tax and Accounting). For further

62 F.R. 2335) relating to the taxpayer’s environmentainformation regarding this announce-
cleanup transaction. However, any disment, contact Ms. Feldstein at (202)
Environmental Cleanup Costs; cussion of substantive issues at a pre622—-4950 (not a toll-free call).
Private Letter Rulings; submission conference is advisory only,
Pre-submission Conferences is not binding on the Service, and
cannot be relied upon as a basis for
Announcement 97-22 obtaining retroactive relief under the

Taxpayers may request at this time &rovisions of § 7805(b).

Changes to Excise Taxes

Announcement 97-25

Purpose To announce excise tax changes made by recent legislation:

¢ The air transportation taxes areinstated;
* The tax rates on aviation fuel (other than gasoline) and aviation gasoline are increased; and

* Floor stocks fuel taxes on aviation fuel (other than gasoline) and aviation gasoline are imposed

Effective date All changes listed in this announcement are effective March 7, 1997.

Note: For the first quarter of 1997, taxpayers must use the tax rate changes in this
announcement to report liabilities beginning March 7, 1997, on Form 720, Quarterly Federal
Excise Tax Return.

Air transportation taxes The table below shows the reinstated taxes and the applicable rates. The tax rates apply to all
amounts paid for transportation after March 6, 1997, regardless of the transportation date.

IRS No. Type of tax Rate
26 Transportation of persons by air 10%
28 Transportation of property by air 6.25%
27 Use of international air travel facilities $6 per person
Fuel taxes The table below shows the increased rates.
IRS No. Type of fuel Tax rate per gallon
14 Aviation gasoline $.193
69 Aviation fuel (other than gasoline) .218
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Fuel floor stocks taxes Floor stocks taxes are imposed on previously taxed aviation fuel (other than gasoline) or aviation
gasoline held on March 7, 1997. The person holding the fuel on March 7, 1997, must pay the tax
by August 1, 1997, and report it on the Form 720 for the third quarter of 1997.

The floor stocks taxes do not apply to:

 Aviation fuel (other than gasoline) or aviation gasoline held exclusively for use in foreign trade
or in military aircraft;

 Aviation fuel (other than gasoline) held exclusively for use in domestic commercial aviation;
and

» Fuel held by a person or related group of persons on March 7, 1997, if the aggregate amount of
fuel is not more than 2,000 gallons. Fuel held for an exempt use is not taken into account for
purposes of calculating the 2,000 gallons.

The table below shows the rates for the new fuel floor stocks taxes.

IRS No. Type of fuel Rate per gallon
95 Aviation fuel (other than gasoline) $.175
96 Aviation gasoline A5
Revising forms The changes will be reflected on the Form 720 for the second quarter of 1997, as well as on the

next revision of Form 8849, Claim for Refund of Excise Taxes, and the 1997 Form 4136, Credit
for Federal Tax Paid on Fuels.

How to get forms IRS forms can be obtained by:

 Calling 1-800-829-3676 or

» Using your personal computer by connecting to
* File Transfer Protocol - ftp://irs.ustreas.gov
» World Wide Web - http://www.irs.ustreas.gov
* IRIS at FedWorld - 703-321-8020

Foundations Status of Certain Agricultural Historical Foundation, Inc., Dallas Black Chamber of Commerce
Organizations Hill City, KS Foundation, Inc., Dallas, TX
AIDS Referral Services, Inc., Wichita, Doctors in Christ for Missions, Fort

Announcement 97-26 KS Collins, CO

The f0||owing organizations have Aikido DOJO Ai _TO Hei Wa, Denver, CO Downtown Boulder Performance Arts
failed to establish or have been unablélPuquerque Lighthouse, Inc., Inc., Boulder, CO
to maintain their status as public chari- Albuquerque, NM East Austin Health Coalition Inc.,
ties or as operating foundations. Accord|l Children, Inc., Provo, UT Austin, TX
ingly, grantors and contributors may not/ll-1 Charities, Inc., Kennedale, TX East Texas Council on African-American
after this date, rely on previous rulings”lumni Association of Cedar Ridge, Affairs Inc., Tyler, TX
or designations in the Cumulative List !NC.. Shawnee Mission, KS Educational Resources Associates,
of Organizations (Publication 78), or onBagg’il;’; B_rr;aln Memorial Society, Longmont, CO
the presumption arising from the filing ' ) ) i
of notices under section 508(b) of theBay Area Turning Point, Inc., Webster, Elg;,sgof::ﬁﬁiz stg:)?:iz[a)tio(;lr? ||6rl,i_HE]|h
Code. This listing doesot indicate that _ TX Paso, TX ’

the organizations have lost their statuears That Care Den, North Salt Lake,
as organizations described in section UT . .
501(c)(3), eligible to receive deductibleBest Little Region Convention,

Encore Aftercare Ministry Inc.,
Albuquerque, NM
Environmental Education Institute,

contributions. Lubbock, TX

Former Public Charities The follow- Camelot Academy Child Care, Inc., w. _ Boulder, CO
ing organizations (which have been Jordan, UT Environmental Research Network Inc.,
treated as organizations that are ndfoalition of Lesbian-Gay Student Los Alamos, NM
private foundations described in section Groups, Inc., Dallas, TX Eternity Builders Inc., Keene, TX
509(a) of the Code) are now classifiedColorado Advanced Life Support, El Paso Inter-Faith Community
as private foundations: Aurora, CO Development Corporation, El Paso,
African Culture and Education, Inc., Daily Bread Ministries Inc., Oklahoma >

Colorado Springs, CO City, OK Ellen Terry Real Estate Charitable
Agape Farms, Inc., Bay City, TX Daily Bread Ministry Inc., Garland, TX Foundation, Dallas, TX
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Friends of the El Paso History Museum,Ministers and Christian Workers Safety Resource Council of New

El Paso, TX Association, Grand Prairie, TX Mexico, Albuquerque, NM
Friends of the Kemp Public Library, National Institute for Technology in Saltos Support Group, Inc., Tucson, AZ
Wichita Falls, TX Education, Mancos, CO San Antonio Bowl Association, Inc., San
Friends of Smokey Bear Balloon, National Small Business Quality and Antonio, TX
Albuquerque, NM Development Foundation, Inc., Tender Mercies, Inc., Dallas, TX
Groupo Ballet Folklorico Maya Inc., Denver, CO Terral Senior Citizens Center, Terral,
Houston, TX Native American Preparatory School, OK
Heart of Texas Swimmers Inc., Waco, Rowe, NM Texans for a Healthy Environment, Inc.,
X NE Food Bank Charities Inc., Fountain ~ Houston, TX
Hellenic American Cultural Society Inc.,  Hills, AZ Texas Adolescent & Family Substance
San Antonio, TX New Mexico Veterans Assistance Abuse Academy, Inc., Longview, TX
India Association of Southeast Texas, Foundation Inc., Albuquerque, NM  Texas Association of Student Assistance
Beaumont, X North Boulder Little League’ Bou|der’ Professionals, AUStin, ™X
International Childrens Haven, Inc., coO Texas Bluebonnet Harvest Conference,
Tulsa, OK , __Northeast Child Nutrition, Huffman, TX _ Irving, TX L
International Linen Registry Foundation Valley-Community Revitalization

'North Hood County Volunteer Fire
Dept., Granbury, TX
North San Isidro Community Center,

Tulsa, OK
Kansans for Safe Pest Control,
Lawrence, KS

Project, Phoenix, AZ
Veronica Karaman Ministries, Inc.,
Chesapeake, VA

Kansas Business Hall of Fame, Inc., No”rft?]lqlleljg/'ls International Youth CulturaIVET HELP, Albuquerque, NM

Emporia, KS Exchange. Frisco TX Wichita Toy Run Association, Wichita,
Kansas Low Vision Clinic, Inc., g¢, ' KS

Wichita, KS One Good Turn, Inc., Sedona, AZ Wilderness Community Education
Kansas Pacific Railroad Association, ~©One World One People Foundation, Foundation, Inc., Lawrence, KS

Hays, KS Englewood, CO Youth Services Council Corporation,
K C Art Exhibitions, Inc., Leawood, KS Players Company of Topeka, Topeka, Englewood, CO
Kidoodles, Inc., Dodge City, KS KS _ N Yuchi Tribal Organization, Inc., Sapulpa,
Kids-Are-Worth-It, Inc., Arlington, TX ~ PODER Persons Organized Desiring OK
Kids in Divorce Situations KIDS Equality & Representation, Rockport, Zee Cares About Kids, Houston, TX

Services, Inc., Austin, TX X If an organization listed above sub-
Kids N Care, Inc., Ellinwood, KS Post Abortion Recovery Ministries, Inc., mits information that warrants the re-
KLA, Inc., Roswell. NM Katy, TX newal of its classification as a public
Korean American Parents Association, Preserve Our Parks and Public Spaces, charity or as a private operating founda-

' Inc., Fort Worth, TX tion, the Internal Revenue Service will

Inc., Colorado Springs, CO : ] ) ) L0
Korean American Young Activity, Inc., Promise Productions, Inc., Glen Rose, [SSue a ruling or determination letter

Colorado Springs, CO ' ' X with th_e revised classification as to
Kroger Associates Fl’eaching Everyone Pro Neo, Inc., Salt Lake City, UT foundation status. Grantors and contribu-

Network Texas-Louisiana, Keller, TX Provision Asia, Inc., Cedar Hill, TX tors mady tthergaft;er "Thf[tumn such_dru:j—
Kyl Country House, Inc., Houston, TX PTM Public Training and Management, mgseoétior? :eirgnolg?al)o_r; ;t?]rea:ﬁcgg\él T(;x
Let God Fight Your Battles, Beasley, TX Phoenix, AZ '

) L . . . . Regulations. It is not the practice of the
Liberty Riding Center, Inc., Peyton, CO Public Medical Information & Learning Sefqvice to announce suchprevised classi-

Metroplex Military Charitable Trust, Center, Arvada, CO fication of foundation status in the Inter-
Dallas, TX Reach, Inc., Shawnee, OK nal Revenue Bulletin.
Mexico Missions Inc., Norman, OK Reading Ranch, Inc., Phoenix, AZ
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Announcement of the Disbarment, Suspension, or Consent to Voluntary
Suspension of Attorneys, Certified Public Accountants, Enrolled Agents and
Enrolled Actuaries From Practice Before the Internal Revenue Service

Under 31 Code of Federal Regulaenue Service matter from directly oraccountant, enrolled agent or enrolled
tions, Part 10, an attorney, certified pubindirectly employing, accepting assis-actuary, and date or period of suspen-
lic accountant, enrolled agent or enrolledance from, being employed by or sharsion. This announcement will appear in
actuary, in order to avoid the institutioning fees with, any practitioner disbarredthe weekly Bulletin at the earliest practi-
or conclusion of a proceeding for hisor suspended from practice before theable date after such action and will
disbarment or suspension from practicénternal Revenue Service. continue to appear in the weekly Bulle-
before the Internal Revenue Service, To enable attorneys, certified publictins for five successive weeks or for as
may offer his consent to suspensioraccountants, enrolled agents and ermmany weeks as is practicable for each
from such practice. The Director ofrolled actuaries to identify practitionersattorney, certified public accountant, en-
Practice, in his discretion, may suspendinder consent suspension from practiceolled agent or enrolled actuary so sus-
an attorney, certified public accountantbefore the Internal Revenue Service, theended and will be consolidated and

enrolled agent or enrolled actuary inDirector of Practice will announce in thepublished in the Cumulative Bulletin.
accordance with the consent offeredinternal Revenue Bulletin the names and The following individuals have been

Attorneys, certified public accoun- addresses of practitioners who havelaced under consent suspension from
tants, enrolled agents and enrolled acteen suspended from such practice, thefractice before the Internal Revenue
aries are prohibited in any Internal Rev-designation as attorney, certified publicService:

Name Address Designation Date of Suspension

Vlymen, Neal Van San Diego, CA CPA Indefinite from November 1, 1996
Lombardi, Theresa Livonia, Ml CPA November 1, 1996 to October 31, 1998
Orfall, Warren Hood River, OR CPA November 1, 1996 to June 30, 1997
Oberman, Joseph Highland Park, IL CPA December 1, 1996 to August 31, 1997
Gazzola, Frank N. Mankato, MN CPA December 1, 1996 to November 30, 1997
Tumminello, Anthony G. St. Louis, MO Attorney December 17, 1996 to June 16, 1997
Heffelfinger, Harry N. Buffalo Grove, IL CPA December 20, 1996 to June 19, 1998
Zintl Jr., Ernst J. Newport, MN CPA December 23, 1996 to December 22, 1997
Alms, William R. Lake Forest, CA CPA January 1, 1997 to March 31, 1997
Smith, Arthur L. Athens, GA CPA January 1, 1997 to December 31, 1997
DeGroote Sr., Kevin J. Mesa, AZ CPA January 1, 1997 to October 31, 1997
Oliveri, Robert Bensalem, PA CPA January 1, 1997 to December 31, 1997
Davies, Preston S. Deerfield, IL CPA January 15, 1997 to December 14, 1997
Elbert, David L. Franktown, CO CPA Indefinite from January 21, 1997

Smith Jr., Phillip M. Long Beach, CA Attorney February 1, 1997 to March 31, 1997
Pennington, Richard A. Vandergrift, PA CPA February 1, 1997 to January 31, 2000
Tameron, Joseph A. Chandler, AZ CPA February 1, 1997 to September 30, 1998
Kalb, Mary C. Kearny, NE CPA February 1, 1997 to March 31, 1997
Pritchard, John J. San Diego, CA Enrolled Agent February 1, 1997 to March 31, 1997
Garrett, Richard Torrance, GA Enrolled Agent March 1, 1997 to May 30, 1997

Englert, Larry R. Eaton, OH CPA April 1, 1997 to May 30, 1997
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Definition of Terms

Revenue rulings and revenue procedureés modified because it corrects a pubmore than restate the substance of a
(hereinafter referred to as “rulings”) lished position. (Compare witamplified prior ruling, a combination of terms is
that have an effect on previous rulingsand clarified, above). used. For examplenodified and super-
use the following defined terms to de- Obsoleteddescribes a previously pub-seded describes a situation where the
scribe the effect: lished ruling that is not considered desubstance of a previously published rul-
Amplified describes a situation whereterminative with respect to future transing s being changed in part and is
no change is being made in a priorctions. This term is most commonlysontinued without change in part and it
publl_shed position, but the prior posltl_onuseq in a rgllng that lists previouslyis desired to restate the valid portion of
is being exten_ded_to apply to a varlatl_orpubllshed rulings that are obsoleteq beme previously published ruling in a new
of the fact situation set forth therein.cause of changes in law or regulatmns',u“ng that is self contained. In this case
Thus, if an earlier ruling held that aA ruling may also be obsoleted becausrﬁne iousl ; T g
L . X ; previously published ruling is first
principle applied to A, and the newthe substance has been included in reg\l odified and then. as modified. is su-
ruling holds that the same principle alsdations subsequently adopted. ’ '
applies to B, the earlier ruling is ampli- Revoked describes situations whereperSEded' . S ]
fied. (Compare withmodified below). the position in the previously published Supplementeds used in situations in
Clarified is used in those instancesruling is not correct and the correctwhich a list, such as a list of the names
where the language in a prior ruling isposition is being stated in the newof countries, is published in a ruling and
being made clear because the languagaling. that list is expanded by adding further
has caused, or may cause, some confu- Supersededdescribes a situation hames in subsequent rulings. After the
sion. It is not used where a position in avhere the new ruling does nothing moredriginal ruling has been supplemented
prior ruling is being changed. than restate the substance and situatigi¢veral times, a new ruling may be
Distinguished describes a situation of a previously published ruling (or Published that includes the list in the
where a ruling mentions a previouslyrulings). Thus, the term is used tooriginal ruling and the additions, and
published ruling and points out an estepublish under the 1986 Code andupersedes all prior rulings in the series.
sential difference between them. regulations the same position published Suspendeds used in rare situations to
Modified is used where the substancainder the 1939 Code and regulationsshow that the previous published rulings
of a previously published position isThe term is also used when it is desireavill not be applied pending some future
being changed. Thus, if a prior rulingto republish in a single ruling a series ofaction such as the issuance of new or
held that a principle applied to A but notsituations, names, etc., that were previamended regulations, the outcome of
to B, and the new ruling holds that itously published over a period of time incases in litigation, or the outcome of a
applies to both A and B, the prior ruling separate rulings. If the new ruling doesService study.

Abbreviations ER—Employer. PR—Partner.
ERISA—Employee Retirement Income Security Act. PRS—Partnership.

The following abbreviations in current use andEX—Executor.

formerly used will appear in material published in PTE—Prohibited Transaction Exemption.

the Bulletin. F—Fiduciary. Pub. L—Public Law.
—Indivi FC—Foreign Country.
A—Individual. 9 &4 L REIT—Real Estate Investment Trust.
FICA—Federal Insurance Contribution Act.

Acg—Acquiescence.
B—Individual. FISG—Foreign International Sales Company.

BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Rul—Revenue Ruling.
BK—Bank. F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals. FUTA—Federal Unemployment Tax Act.
C —Individual. FX—Foreign Corporation.
G.C.M—Chief Counsel’s Memorandum.

Rev. Proc—Revenue Procedure.

S.P.R—Statements of Procedural Rules.

Stat—Statutes at Large.

C.B—Cumulative Bulletin. T—Target Corporation.

CFR—Code of Federal Regulations. GE—Grantee.

T.C—Tax Court.
CI—City. GP—General Partner. o
COOR—_Cooperative. GR—Grantor. T.D—Treasury Decision.
Ct.D—Court Decision. IC—Insurance Company. TFE—Transferee.
CY—County. I.R.B—Internal Revenue Bulletin. TFR—Transferor.
D—Decedent. LE—Lessee. T..LR—Technical Information Release.
DC—Dummy Corporation. LP—Limited Partner. TP—Taxpayer.
DE—Donee. LR—Lessor. TR_Trust.
Del. Order—Delegation Order. M—Minor.

TT—Trustee.

DISG—Domestic International Sales Corporation.Nonacg—Nonacquiescence.

U.S.C—United States Code.

DR—Donor. O—Organization.
E—Estate. P—Parent Corporation. X—Corporation.
EE—Employee. PHC—Personal Holding Company. Y—Corporation.

E.O—Executive Order.

PO—Possession of the U.S.
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92-19
Supplemented in part by
97-2, 1997-2 I.R.B7

96-12
Superseded by
97-3, 1997-1 I.R.B84

96-13
Modified by
97-1, 1997-1 I.R.B11

96-22
Superseded by
97-3, 1997-1 |.R.B84

96-34
Superseded by
97-3, 1997-1 |.R.B84

96-39
Superseded by
97-3, 1997-1 |.R.B84

96-43
Superseded by
97-3, 1997-1 |.R.B84

96-56
Superseded by
97-3, 1997-1 I.R.B84

items mentioned in Internal Revenue Bulletins

1996-27 through 1996-53 will be found in Inter-

nal Revenue Bulletin 1997-1, dated January 6,

1997.
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